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Court of Appeals of the District of Columbia. 


No. 3767. 

National Coal Association et al., Appellants, 

vs. 

Peyton Gordon, United States Attorney for the District of Columbia 

et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 38890. 

National Coal Association and John D. A. Morrow, Plaintiffs, 

ys. 

John E. Laskey, United States Attorney for the District of Co¬ 
lumbia; Maurice Splain, United States Marshal in and for the 
District of Columbia; Harry M. Daugherty, Attorney General of 
the United States of America; Guy D. Goff, Assistant to the At¬ 
torney General; L. Ert Slack, Special Assistant Attorney General; 
Frederick Van Nuys, United States Attorney for the District of 
Indiana; Mark Storen, United States Marshal in and for the 
District of Indiana; Charles F. Curley, United States Attorney for 
the District of Delaware; Martin F. Farley, United States Marshal 
in and for the District of Delaware; Charles D. McAvoy, United 
States Attorney for the Eastern District of Pennsylvania; Prank 
J. Noonan, United States Marshal in and for the Ekistern District 
of Pennsylvania; Charles F. Clyne, United States Attorney for 
the Northern District of Illinois; John J. Bradley, United States 
Marshal in and for the Northern District of Illinois, Defendants. 


United States of America, 

Dutrict of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

l_-3767a 
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1 Filed Apr. 2, 1921. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 38890. 

National Coal Association et al., Plaintiffs, 

vs. 

John E. Laskey, United States District Attorney for the District of. 

Columbia et al.. Defendants. 

Bill of Complaint. 


Butler Lamb Foster & Pope, 

444 Munsey Bldg., Washington, D. C., and 
Monadnock Block, Chicago, Ill.; 

H. Prescott Gatley, 

Colorado Bldg., Washington, D. C., 
Attorneys for Plaintiffs. 

Rush C. Butler, 

General Counsel National Coal Association. 


Stephen A. Foster, 
Fletcher Lewis, 

H. Prescott Gatley, 

Of Counsel. 

2 

Paragraphs. 


Jndeor. 


1. Plaintiffs—National Coal Association and its resident Vice- 

President. 

2. Defendants—U. S. Attorney Laskey, the Attorney General, 

and different United States attorneys and marshals. 

3. Questions involved under Constitution and'laws of the United 

States. 

4. Passage of Lever Law and appointment of Fuel Administrator. 

5. Extent of control exercised by Fuel Administrator over coal 

industry. 

6. Indictment at Indianapolis under Sherman Law of 226 de¬ 

fendants based upon acts sanctioned by Government officials. 
Attempt to force defendants into one trial in District of 
Indiana for large number of unrelated alleged acts in other 
Districts of United States. 

7. Organization of National Coal Association with approval of 

Fuel Administrator, Secretary of the Interior, and other 
Government officials. 
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3 


Paragraphs. 

8. Purposes of organization of said Association. 

. 9. Recommendations to Association of former Chairman Hurley 
of Federal Trade Commission. Introduction of cost account¬ 
ing system. 

10. War services of indicted officers and former agent of said 
Association. 

,11. Association’s contribution to successful prosecution of war. 

12. Gist of charge in indictment restriction of production of coal. 

On the contrary, largely increased production of coal 
through said A.ssociation’s effort. 

13. Description of said Association in indictment. 

14. Description of officers and former agent of said Association 

named in indictment. 

15. Only two specific charges against said Association. True facts 

concerning first of these charges. Statistical reports sent out 
by Association contained only proper information concern¬ 
ing transactions already closed. 

16. True facts concerning second of specific charges against As¬ 

sociation. Northwest and New England priority orders 
entered by Interstate Commerce Commission to relieve coal 
shortage and prevent threatened calamity. The facts con¬ 
cerning the issuance of these orders published in I. C. C. 
annual report, but ignored in unwarranted chai’ges of in¬ 
dictment. 

17. Charges concerning joint wage scale conferences and agree¬ 

ments with which said Asvsociation had no connection what¬ 
ever, but in the protracted trial of which it would become 
involved. 

18. Collective bargaining long in force in coal industry" in Central 

Competitive and certain other fields, with which said Asso¬ 
ciation had nothing whatever to do. 

3 

19. Charges concerning Washington Wage Scale Agreement which 

was expressly approved by President and Fuel Adminis¬ 
trator, and with which said Association had nothing what¬ 
ever to do. Said Agreement was set up and relied upon by 
the Government in its bill of complaint filed against the 
miners in the U. S. District Court of Indiana. 

20. Cliarges concerning bituminous coal strike of 1919, with which 

said Association had nothing whatever to do. 

21. Attorney General Palmer’s instructions to U. S. Attorney Van 

Nuys. 

22. Plan of U. S. Attorney Van Nuys and Special Attorney Gen¬ 

eral Slack to destroy whole stmcture of coal industry and 
National Coal Association. 

23. Acts authorized and approved by various Government officials 

under Lever Law and other acts of Congress here charged 
as criminal. 
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Paragraph.<«. 


24. Modification of Slierman I>aw 'by Lever Law, so far as acts 
charged in indictment are concerned. 

2o. Indictment vague and insufficient. No jurisdiction in District 
of Indiana, over said Association, which transacts no business 
there. 


2h. Neither Asv^ociation nor its officers nor former asent indicted 


have been guilty of any of the offenses charged. 

27. Threatened removal procei'dings against individual plaintiff 
in District of ('olumhia. 


28. Threatened seiTice of summons on corporation plaintiff in 

District of Columbia, forcing said plaintiff into District 
Court of Indiana without hearing here on probable cause, 
in violation of Constitutional rights. 

29. Officers, directors and employees of said Association terrorized 

by indictment, in view of provisions of Clayton Law. 

80. Property right of said A.ssociation to continued existence and 

its assets imperiled and threatened by acts of defendants. 

81. Multiplicity of issues involved in chargee against 226 defend¬ 

ants rendering impossible fair and impartial trial under 
indictment. 


32. Irreparable loss and damage to each of plaintiffs. 

33. Further reasons of individual plaintiff for objecting to removal. 

34. A^exatious and oppressive multiplicity of removal proceedings 

involving protracted heai'ings of same issues in different 
jurisdictions threatened against Association’s offi'cers and 
former agent. 

35. Control over all anti-trust suits including threatened removal 

proceedings both here and elsewhere vested in Attorney 
General, and jurisdiction in this Court to enjoin the same. 
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Prayer for stay order, temporary and permanent injunction. 

4 Filed Apr. 2, 1921. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 38890. 

National Coal Association and John D. A. Morrow, Plaintiffs, 

vs. 

John E. Laskey, United States Attorney for the District of Colum¬ 
bia; Maurice Splain, United States Marshal in and for the District 
of Columbia; Harry M. Daugherty, Attorney General of the 
United States of America; Guy D. Goff, Assistant to the Attorney 
General; L. Ert Slack, Special Assistant Attorney General; Fred¬ 
erick Van Nuys, United States Attorney for the District of Indiana; 
Mark Storen, United States Marshal in and for the District of 
Indiana; Charles F. Curley, United States Attorney for the District 
of Delawaie; Maiiin F. Farley, United States Marshal in and for 
the District of Delaware; Charles D. McAvoy, United States At¬ 
torney for the Eastern District of Pennsylvania; Frank J. Noonan, 
United States Mai’shal in and for the Eastern District of Penn¬ 
sylvania; Charles F. Clyne, United States Attorney for the North¬ 
ern District of Illinois; John J. Bradley, United States Marshal 
in and for Northern District of Illinois, Defendants. 

To the Supreme Court of the District of Columbia: 

1. The plaintiff. National Coal Association, is a corporation or¬ 
ganized and existing under the laws of the State of Delaware, and is 
a citizen and resident of said State, and has its principal place of 
business in the City of Washington, in the District of Columbia. 

The plaintiff, John D. A. Morrow, is a citizen of the United States 
and resident of the District of Columbia, and is the Vice-President of 
said National Coal Association. 

5 2. The defendant, John E. Laskey, is a citizen of the 
United States and resident of the District of Columbia and 

is United States Attorney for said District of Columbia. 

The defendant, Maurice Splain, is a citizen of the United Stakes 
and resident of the District of Columbia and is United States Mar¬ 
shal in and for said District of Columbia. 

The defendant, Harry M, Daugherty, is a citizen of the United 
States and a resident of the City of Washington in the District of 
Columbia, and is Attorney 'General of the United States. Said 
Attorney General Daugherty on March 5, 1921, succeeded in said 
office A. Mitchell Palmer, former Attorney General hereinafter re¬ 
ferred to but not made a party defendant because said Palmer has 
ceased to hold office, and said defendant Daugherty is named as 
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defendant herein in his official capacity, although most of the acts 
hereinafter complained of on the part of certain other defendants 
were performed prior to his taking office. 

The defendant, Guy I). Goff, is a citizen of the United States and 
a resident of the City of Washington in the District of Columbia, 
iuid is Assistant to the Attoney General of the United States having 
special chaige under the Attorney Generars direction of proceedings 
instituted by the United States in any and all of the judicial Dis¬ 
tricts of the United States under the Act of Congress entitled “An 
Act to Protect Trade and Commerce against Unlawful Kestraints 
and Monopolies'" approved July 2, 189^0, commonly known and 
hereinafter referred to as the Sherman Anti-trust Law. Said As¬ 
sistant to the Attorney General succeeded to said office on or about 
March 10, 1921. 

The defendant, L. Ert Slack, is a citizen of the United States and 
resident of the State of Indiana and is a Special Assistant Attorncv 
General. 

The defendant, Frederick Van Nuys, is a citizen of the United 
Suites and resident of the State of Indiana and is United States 
Attorney for the District of Indiana. 

The defendant, Mark Storen is a citizen of the United States and 
resident of the State of Indiana and is United States Marshal in 
and for the District of Indiana. 

The defendant, Charles F. Curley, is a citizen of the United States 
and resident of the State of Delaware and is United States Attorney 
for the District of Delaware. 

The defendant, Martin F. Farley, is a citizen of the United States 
and resident of the State of Delaware and is United Stales Marshal 
in and for the District of Delaware. 

The defendant, Charles D. McAvoy, is a citizen of the Unite<l 
States and resident of the State of Pennsylvania and is United States 
Attorney for the Eastern District of Pennsylvania. 

The defendant, Frank J. Noonan, is a citizen of the Uniteii State's 
and resident of the State of Pennsylvania and is United States Mar¬ 
shal in and for the Eastern District of Pennsylvania. 

The defendant, Chailes F. Clyne, is a citizen of the Uniteel States 
and resident of the State of Illinois and is United States Attorney 
for the Northern District of Illinois. 

The defendant. John J. Bradley, is a citizen of the United States 
«and resident of the Stale of Illinois and is United States Marshal 
in and for the Northern District of Illinois. 

3. This is a suit of a civil nature in equity. The matter in con¬ 
troversy herein exceeds, exclusive of interest and costs, the sum or 
value of $3,000 and arises under the Constitution and laws of the 
United States in this, to wit: 

This suit necessarily presents for decision the question as to the 
force and effect of Article III, Section 2 of the Constitution, which 
reads as follows: 

5M» “The trial of all crimes except in cases of impeachment 
shall be by jury; and such trial sh^l he held in the Btate 
where the said crime shall have been committed."" 
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and also of the Sixth Amendment to the Constitution, wherein it 
is provided: 

“In all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial by an impartial jury of the State 
and district wherein the crime shall have been committed * * * 

and to be informed of the nature and cause of the accnsation 

♦ ♦ ♦ 

and also presents-for decision the proper construction and applica¬ 
tion of certain provisions of the aforesaid Sherman Anti-trust Law 
and of the Act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies and for other pur¬ 
poses,” approved October 15, 1914, commonly known and herein¬ 
after referred to as the Clayton Law, and the Act of Congress entitled 
“An Act to provide further for the national security and defense 
by encom*aging production and conserving the supply and con¬ 
trolling the distribution of food products and fuel” and the amend¬ 
ments thereto, commonly known and hereinafter referred to as the 
Lever I^w. This suit also presents for decision the validity of an 
authority exercised under the United States, and the existence or 
scope of the power or duty of an officer of the United States. 

4. In and by the aforesmd I^ver Law, which was passed when the 
United States was at war with the German Empire and pui'snant to 
the war power conferred on Congress by the Constitution, the Presi¬ 
dent of the United States was expressly authorized to “make such 
regulations and to issue such orders as are essential effectively to 
carry out the provisions of this Act,” and was expressly authorized 
“in cariying out the purposes of this act to enter into any voluntaiy 
arrangement or agreements, to create or use any agency or agencies,” 
and the President, expressly assuming to act under the provisions of 
said Lever I^w, appointed HaiTy A. Garfield as Fuel Administator 
and designated him as the person to take general charge and control 
of the production, distribution and sale of bituminous coal through¬ 
out the country, as more fully appeal’s by the order and proclama¬ 
tion made by the President in that behalf under date of 23rd day of 
August, 1917, copy of which is hereto aittached marked Exhibit 
“A” and made a part hereof. 

5. Immediately after his appointment as aforesaid, said Fuel Ad¬ 
ministrator assumed control over the entire production, distribu¬ 
tion and sale of coail thoughout the country and created a bureau, 
known as the United States Fuel Administration, having a large 
force of employees, and consisting of many different departments 
dealing with the production of coal, the distribution thereof, the 
making of contracts for the sale thereof, the relations of operators 
and miners, the supply of cars for the transportation of coal, the 
extension of further railroad facilities to the mines, the operation 
of the mines, and the opening of new mines. All of the acts in 
this bill of complaint referred to, as having been performed by said 
Fuel Administrator, were so performed by him as agent of the Presi¬ 
dent and under and pursuant to the terms of the aforesaid 
Lever Law. And the plaintiffs refer to, make a psert hereof, and 
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call to the attention of the court proclamations, regulations, rules, 
orders, communications and statements issued by the President of 
the United States, and the rules, reflations and orders issued by 
the Fuel Administra-tor, and the official i-egulations and niles affect¬ 
ing the coal industry issued by other officials of the government, 
and ask the court to take judicial notice of the same, to the same 
extent and in the same manner, as though they were fully set forth 
herein, which several proclamations, regulations, rules, ordei-s, com¬ 
munications and statements plaintiffs will produce, at any hearing 
preliminary or final of this cause. 

0 6. And the plaintiff's allege that, in spite of the ptissage 

of said Lever Law and the other facts in this bill set forth, 
the defendants Slack, Special Assistant Attorney General, and Van 
Nuys, United States Attorney for the District of Indiana, did, on 
or about the 2oth day of February, 1921, induce the gi-and jurors 
of the United States within and for the District of Indiana to return 
an indictment under the aforesaid Sherman Anti-trust Law, copy 
of which indictment is hereto attached marked Exhibit “B” and 
made a part hereof. 

The plaintiffs are not advised concerning the calling or em])anel- 
ing of said grand jurors or the proceedings before said grand jurors 
or the return of said indictment and do not admit in any wav the 

%j 

regularity or validity of them, or any of them. 

In and by said indictment two hundred and twenty-six defend¬ 
ants, including some ninety-nine bituminous coal producing cor¬ 
porations, neai’ly all of whom operate in the so-called Central Com¬ 
petitive Field (embracing the States of Indiana, Illinois, Ohio and 
Western Pennsylvania), and their principal executive or managing 
officers, and certain officers of operators’ trade bureaus or associations 
representing bituminous coal operators in said Central Competitive* 
Field, and some fifty or more miners, members of the United Mine 
Workei-s of America, (an unincorporated labor organization having 
ix membership of some four hundred thousand men), and certain 
officers of said United Mine Workers of Americ-a, together with tlie 
plaintiff herein. National Coal Association, and the plaintiff herein, 
John D. A. Morrow, one of its Vice-Presidents, and Daniel B. Wentz, 
its President, and Robert W. Couffer, formerly manager of an office 
in Chicago of said corporation plaintiff, are all charged in the fii'st 
count thereof with having continuously during the period of three 
Veal’S prior to the finding, presentation and filing of said indictment, 
knowingly, etc., engaged in a corrupt and unlawful consf)iracy 
among themselves and with divers other persons to the grand jurors 
unknown, in undue, unreasonable, unlawful, direct and oppressive 
restraint of trade among the several states of the United States and 
with foreign nations, in violation of the afore«iid Shennan Anti¬ 
trust Law, >yhich unlawful, corrupt conspiracy, said indictment 
charges, was intended to involve, and did involve, and was in truth 
and in fact, a conspiracy to restrain said trade concerning the min¬ 
ing, production, sale, purchase, distiibution and trans[)ortation of 
bituminous coal among said states and with foreign nations. And 
said two hundred and twenty-six defendants are charged in the 
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second count of said indictment with having been similarly en¬ 
gaged ill a corrupt and unlawful conspiracy in restrain of commerce 
among said several states, etc. And said two hundred and twenty- 
six defendants are charged in the third count of said indictment 
with having been similarly engaged in an unlawful conspiracy in 
restraint of such trade and commerce. And said two hundred and 
twenty-six defendants are charged in the fourth count of said in¬ 
dictment with having during the same period combined and con¬ 
spired together and among themselves and with divers other per¬ 
sons unknown to the grand jurors to monopolize trade and coni- 
meiTe among the several states, etc., in violation of said Sherman 
Anti-trust Law. And said two hundred and twenty-six defendants 
are charged in and by the fifth count in said indictment with hav¬ 
ing during the sainc period actually monopolized trade and com¬ 
merce among the several states, etc., in violation of said Sherman 
Anti-trust Law. 

Jn and by said iiidictment and each of the several counts thereof, 
tlie nature of tlie conspiracy oi’ monopoly therein charged and the 
manner and means in and by which such conspiracy or monopoly 
was undeilaken or accomplished, are set forth in certain paragraphs 
numbered (a) to (m), both inclusive, and said defendants Slack 
and Van Nuys, wdio as these plaintiffs are advised and believe, drew’ 
the aforesaid indictment, attempted to tie together and bring within 
the jurisdiction of the United States District Court for the District 
of Indiana a large number of unrelated acts and practices which, 
as is hereinafter set forth more in detail, were perfectly 
7 legal and proper and which occurred, so far as the same actu¬ 
ally occurred at all, in different parts of the United States 
outside of the District of Indiana, and had no connection w^hatso- 
ever with any alleged conspiracy or monopoly entered into, if at all, 
by any of the defendants named in said indictment And the plain- 
tifl's allege that such charge of general conspiracy or monopoly on 
the part of said defendants therein was made by said defendants 
herein Slack and Van Nuys for the purpose of bringing within the 
jurisdiction of Indiana and placing on trial there in one case before 
a jury said tw’o hundred and twenty-six defendants for said alleged 
offenses (claimed to have been committed by them in different por¬ 
tions of the country outside of said District of Indiana) and under 
circumstances which wnll inevitably prevent any adequate or fair 
hearing, in direct violation of the rights of said defendants as guar¬ 
anteed to them by the aforesaid provisions of the Constitution of 
the United States and the Sixth Amendment thereto, which secure 
to the accused the right to a fair and impartial trial in the State 
and district ‘Svherein the crime shall have been committed. 

Said indictment charges, as offenses against the United States on 
the part of said defendants, acts and things performed by said de¬ 
fendants with the sanction and approval, and at the instance and 
direction of the United States Government and the several officials 
thereof, including the President of the United States, Council of 
National Defense, the aforesaid Fuel Administrator, the former At¬ 
torney General of the United States, the Interstate Commerce Com- 
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mission, and other officials, acting under lawful authority duly 
vested in them respectively, as hereinafter more particularly set 
forth. 

7. 80011 after the United States entered into the war with the Ger¬ 
man Empire, as aforesaid, in the summer of 1917, the Government, 
acting through the Council of National Defense and its committee 
on coal production, appealed to the bituminous coal operators of 
the United States for co-operation in increasing the pi*oduction .of 
coal for the purposes of national defense and the winning of the 
war, and at a convention of coal operators held in the City of Wash¬ 
ington in June, 1917, Fmnklin K. Lane, Secretary of the Interior, 
Josephus Daniels, Secretary of the Navy, John T. Ford, a member 
of the I'ederal JVade Commission, and T. L. Lewis, Assistant At¬ 
torney General, conferred with said operators; and following the 
af>pcal made by said representatives of the Government for co¬ 
operation on the part of said operators, the initial steps were taken’ 
for the organization of a voluntary association of bituminous coal 
operators which should be rejiresentative of the entire bituminous 
coal industry of the countiy and which should cooperate with the 
Government in the manner and for the puqioses aforesaid. 

After the appointment of the Fuel Administrator, as aforesaid, in 
the month of August, 1917, the organization of the National Coal As¬ 
sociation, a voluntaiy association of bituminous coal openitors jiro- 
ducing coal in the different bituminous coal fields of the United 
States, was completed with the approval and co-operation of such 
Fuel Administrator, and throughout the period that said Fuel Ad¬ 
ministrator exercised control over the bituminous coal industry, 
the National Coal Association, organized as aforesaid, and the Na¬ 
tional Coal Association, plaintiff herein, organized in May, 1918, as 
a corporation, and successor to the aforesaid voluntary associaton, at 
all times co-operated with said Fuel Administrator and said Fuel 
Administration in their activities in connection with said coal in¬ 
dustry and in communicating to local coal associations and to indi¬ 
vidual operators in different parts of the country the Orders and di¬ 
rections of said Fuel Administrator. And said Fuel Administrator, 
on numerous and divei*s occasions throughout the i)eriod that he 
held held said office, expressed his approval and appreciation of 
the hearty co-operation of said National Coal Association and of its 
officers and members in carrying out the purposes of said Fuel Ad- 
rninistnitor and of its successful efforts to increase the production 
and facilities for the distribution of coal. Among other ex- 
8 pressions of approval by the Fuel Administrator of the activi¬ 
ties of the National Coal Association and its officers and mem¬ 
bers, is that made by said Fuel Administrator in his address de¬ 
livered before the Second Annual Convention of the National Coal 
Association (the corporation), at The Congress Hotel in Chicago, 
May 22, 1919, in which he said: 

“Let me say at the outset, that nothing has been more helpful 
to me than the very cordial co-operation which at all times T have 
had from you and your officers. I came to you two years ago asking 
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vour co-operation, sayinc that 1 believed I should have it, and I 
have had it.’^ 

8. The declaration of purposes adopted by the plaintitf, National 
Coal Association in its certificate of incor[)oration at the time of its 
orpmization in May, 1918, was as follows; 

“The ascertaininent and compilation of data directly and indi¬ 
rectly beailng on the conservation, ])roduction, transportation, mar¬ 
keting and uses of coals. 

Securing efficient enforcement of state and federal laws relating to 
mineral coal rights, mines and miners, and encouraging all proper 
movements and having in view the safety and welfare of the men 
employed in and almut the mines. 

The development and installation of unifonn cost-keeping meth¬ 
ods and uniform and ap])roved accounting systems by operating 
companies. 

The establishment of bureaus to furnish information to coal pro¬ 
ducers, buyei’s and consumci’s, to slate and federal officials and to the 
public generally. 

The e.stablishment and maintenance of proper relations between 
common carriers and coal-producing com])anies, the maintenance 
of an adefpiate car supply and the ecpiitable distribution thereof, 
and the a.scertainment of facts and the compilation and distrilnition 
of data and statistics relating to transj)ortation from the several 
coal fields to the markets. 

The encouragement and fostering of the general welfare of the 
coal-mining industry of the United States. 

Co-operation with public officials both state and national in carry¬ 
ing out the objects of the corporation. 

Succeeding to and carrying on the affairs of the National Coal 
Association, an unincorporated assex^iation formed on or about the 
19th of September, A. D., 1917, in the City of Washington, in the 
District of Columbia, and since conducting its affairs with head¬ 
quarters in the said City of Washington.” 

This declaration of purposes has at all times during the existence 
of said National Coal Association, correctly represented the purposes 
and activities of said Association. 

9. At the first meeting of said National Coal Association, a cor- 
fxiration, in May; 1918, Edward N. Hurley, formerly Chairman of 
the Federal Trade Commission, and then Chairman of the Unite<l 
States Shipping Board, delivered an address in which he declared: 

“I have always been strongly in fayor of trade associations and 
have always felt that they have a proper and legitimate field of 
activity that was not open to criticism. It is therefore particularly 
gratifying to me to know that the Government now recognizes that 
in order to meet promptly the crisis of war, it is necessary 
9 for tlie coal men of the country in an effective organization 
to meet with representatives of the Government and work 
out the problems of your industry in a practical way.” 
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In speaking of the situation of the coal induetiy and the needs 
of better methods of doing business, he said: 

‘‘We are all supremely interested in getting the best results. In 
my opinion the only way to accomplish the best results is by co¬ 
operating with the Government in an intelligent and a sympathetic 
way. Your association from its inception has taken precisely that 
position. 

And again, in speaking of the necessity of co-operation by the 
operators \^^th the United Mine Workers, he said: 

“It is true that labor itself must do its full share in obtaining in¬ 
creased efficiency from mine labor, and if the operators have com¬ 
mittees in each district to increase the efficiency of mine operation, 
the United Mine Workei-s should appoint committees to take up this 
matter of fuller working time and better effort on the part of mine 
labor. In some effective manner mine operators and mine work¬ 
men should co-operate in democratic fashion in the common cause 
of winning this supreme struggle for democracy by obtaining in¬ 
creased production of coal.’’ 

In this address said Hurley also urged upon the operators the 
necessity of proper cost accounting in their business, and said: 

• “Thorough going cost accounting is the very basis of efficiency in 
your business as in ever}* other business. Accordingly, it is specially 
gratifying for me to know that you have already begun this first 
great educational work which you must carry on among the coal 
producers of the United States in order to increase your efficiency.” 

As hereinafter set forth, said National Coal Association, in ac¬ 
cordance with the recommendation contained in said address and the 
appeal there made, sought to, and did, greatly increase the production 
of bituminous coal, and also sought to establish proper cort account¬ 
ing methods for the stabilization of the coal industiy and protection 
lx)th of those engaged in the industry and of the consumers and 
the Government itself, all of whom are dependent upon an adequate 
pi’oduction and supply of coal. 

And the plaintiffs show that the uniform cost accounting system 
which the plaintiffs sought to get established in the coal producing 
industry, as aforesaid, was prepared after a complete study of 
Regulations 45 issue<l by the Treasuiy Department, United States In¬ 
ternal Revenue Bureau, and was in entire compliance therewith; and 
said cost accounting system was designed to, and did in fact, assist 
all coal operators adopting the same to properly follow the said rules 
and regulations of that bureau in making’ their returns under the 
Income and Excess Profits Tax Laws of the United States. Said 
system was also designed to bring al)out the highest possible efficiency 
in the operation of mining properties by giving to the responsible 
operating officials necessary information about the cost of the sev¬ 
eral processes employed in the operation of their mines so that 
they could intelligently, efficiently and economically simplify and 
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control such processes, and intelligently conduct all branches of their 
business; and did not in any way involve any effort on the part of the 
plaintiffs, or anyone else, to curtail or control production, or main¬ 
tain or enhance prices of coal, nor did it in fact have any such effect. 

The organization of the National Coal Association as a voluntarj^ 
association and its subsequent incorporation as aforesaid, and 
10 its several activities since its organization have been matters 
of public and common kuowle<lge, and have at all times been 
conducted and carried on in accordance with the law and with the 
regulations of Government oflicials liaving control over the same, 
and are totally removed from, and directly opposefl to, any such 
conspiracy or otlier illegal ])racticcs as are chargcfl against it in 
i^aid indictment. 

10. And the plaintiffs show that during a considerable portion of 
the period covered by said indictment, to wit: three years prior to 
the return thereof, the individual plaintiff herein, and the President 
of said Association, Daniel B. Wentz, and said Robert W. Couffer, 
both of whom arc joined as defendants in said indictment as afore¬ 
said, were serving the Government in connection with different 
official actmties undertaken for the maintenance of the national 
defense and the winning of the war. 

Said President Wentz in the year 1917 served as a member of the 
Coal Production Committee of the Council of National Defense and 
afterv’ard as Chief of the Fuel and Forage Section of the Quarter¬ 
master’s Department of the Unile<l States Army. He was, in or about 
April, 1918, commissioned a Lieutenant Colonel in the Quartermaster 
Corps of the United States Army, and pursuant to orders went to 
Prance in May of that year, where he sensed until March, 1919, wffien 
he was promoted to the rank of Colonel, and returned to this country 
in April, 1919, and was honorably discharged from the army. 

Said Vice-President Morrow, plaintiff herein, in the month of Jan¬ 
uary, 1918, at the request of the Fuel Administrator, was appointed 
as the head of the Distribution Division of said ^el Administration 
and served as such as a dollar-a-year-man until on or about June 
30th, 1919, after the armistice had been signed, and so long as the 
Fuel Administration was actively functioning devoted all of his time 
and energy to the duties of that office. 

Said Couffer for a period of several months in the summer of 1917 
served under the Council of National Defense at Washington in con¬ 
nection with the Committee on Coal Production of said Council. In 
or about September, 1917, he entered the employ of the said National 
Coal Association at its office in Washington, and continued in such 
employ until February, 1918, when he was transferred to the Fuel 
Administration and served there for the year next ensuing. In or 
about Febriiary, 1919, said Couffer returned to active employment 
under said National 6>al Association and was placed in charge of 
the office of said National Coal Association which was opened in 
Chicago at or about that time, as herein elsewhere set forth. 

11 . Many of the officers, directors and employees of the National 
Coal Association, other than those above named, and many of the 
meml^rs of said Association, at the request of the Fuel Administra- 
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tor and upon his appointment, sened in different capacities in the 
Fuel Administration at Washington or in tJie local Fuel Adminis¬ 
trations organized in different parts of the United States, all for the 
purpose of increasing the production and facilitating the distribution 
of coal and aiding in the winning of the war and maintaining the 
national defense. And the plaintiffs aver that the co-operation and 
efforts on the part of said National Coal Association, its officers, 
directors, membei*s and employees contributed materially to the suc¬ 
cessful p>ro9ecution of tlie war and the maintenance of the national 
defense. 

12. The gist of the charge brought in said indictment, and in each 
of the several counts thereof, is that said National Coal Association 
and the other two hundred and twenty-five defendants therein named, 
engaged in a common conspiracy in the State and District of Indiana 
to restrain trade and commerce and to monopolize such trade and 
commerce by restricting the production and increasing the price of 
bituminous coal. The charge that some or all of the defendants 
named in said indictment sought by divei*s means to restrict the pro¬ 
duction of bituminous coal is repeated and reiterated in different 
forms in said indictment. 

11 Tlie plaintiffs deny that they, or any of them, or said 

Wentz, or said Couffer, or any of the officers, or employees of 
such National Coal Association were, at any time or in any way, 
parties to any such alleged conspiracy; and they show that said 
National Coal Association and its officers and members, at the in¬ 
stance of the Fuel Administrator and with his sanction and ap¬ 
proval, in or about June, 1918, for the purpose of increasing produc¬ 
tion and facilitating distribution of bituminous coal, engaged in a 
country-wide campaign to induce the bituminous coal mine opera¬ 
tors and the miners employed by them to increase in every way pos¬ 
sible the production of coal. In a letter addressed to Mr. j. H. 
Wheelwright, then president of the National Coal Association, dated 
June 8, 1918, the aforesaid Fuel Administrator stated: 

“Permit me to offer my congratulations upon your election to the 
presidency of the National Coal Association and to express to the As¬ 
sociation through you my appreciation of its attitude toward the 
Fuel Administration. It has been of great assistance to be able to 
turn to representatives of the bituminous coal industry in seeking in¬ 
formation necessary’ to wise decisions and in disseminating informa¬ 
tion necessary to an understanding of the administration’s orders. 

“I beg to thank you also for the copy of the resolutions adopted 
at the recent convention promising support to the Fuel Administra¬ 
tion.” (Referring to resolution adopted by the National Coal As¬ 
sociation at its annual convention held May 28th and 29th, 1918.) 

“In this connection permit me to call your attention to the con¬ 
dition likely to confront the country another winter. The survey 
which we have been making of fuel requirements for the coming 
winter is now substantially complete, and it is apparent that the re¬ 
quirements are far in excess of last year’s production. 

“Iffie railroads and tlie fuel administration are co-operating to the 
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fullest extent possible, but I hardly need point out to you that no de¬ 
gree of co-operation between the Government agencies will produce 
the required results unless the operators and the mine workers join 
in a supreme effort to increase the production of coal. In the face 
of the task confronting the Nation at the present time no interest and 
no group of citizens will, I am satisfied, do other than exert itself to 
the utmost to aid in its accomplishment. It is the purpose of the 
Fuel Administration to take into consideration and to weigh care¬ 
fully the interest of all concerned, from the producer to the con¬ 
sumer, but this, too, like the great task to which I have referred, 
will yield results only if it is made with the common concern of all. 
May I therefore appeal to the operators through your association to 
put forth every effort calculated to make sure that it is properly 
cleaned and to assist in its distribution by a strict observance of the 
regulations adopted by the Fuel Administration governing the pro¬ 
duction and distribution of coal. 

Very sincerely vours, 

‘ ‘ H. A. GARFIELD, 

United States Fuel Administrator/* 

The Directors of the National Coal Association at the same meet¬ 
ing at which the foregoing letter from the Fuel Administrator was 
presented, adopted a resolution as follows: 

“Resolved, That the executive committee of the National Coal As¬ 
sociation be and it is hereby authorized and directed to act officially 
on behalf of the National Coal Association as the representative of 
the Association in its relations with the United States Fuel Ad¬ 
ministration. 

12 “And be it further resolved that the executive committee be 

• and it is hereby authorized and directed to co-operate to the 
fullest extent possible with the United States Fuel Administrator, his 
assistants, and all branches of the United States Fuel Administration 
in order effectively to carry out the purposes for which this Associa¬ 
tion was organized and to make as successful as possible the conduct 
of the affaii-s of the United States Fuel Administration.'’ 

It was pursuant to the aforesaid request by the said Fuel Adminis¬ 
trator that the aforesaid production committee of the Nationd Coal 
Association was appointed and sub-committees were created in the 
various coal producing districts; and in some of these districts local 
committees were organized at practically each and every bituminous 
coal mine there being operated. 

By reason of its nation-wide campaign among the operators and 
the miners employed by them, said National Coal Association as¬ 
sisted in increasing the production of bituminous coal throughout 
the country, with the result that in the year 1918 the production of 
the entire country reached the theretofore unprecedented amount of 
• nearly 580,000,000 tons, and this increase in production was accom¬ 
plished notwithstanding the fact that there was at the time a sub¬ 
stantial shortage of labor due to so many of the miners having en¬ 
listed in the military and naval forces of the United States. The 
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niinei's who remained at work in tlie mines responded to the appeal 
of the Government, communicated to them through the activities of 
the Coal Production Committee of the National Coal Association as 
aforesaid, and worked harder and more efficiently, in order to in¬ 
crease the production of coal. Pursuing the same policy in the year 
1019, the National Coal Association sought by every means within 
its power to obtain a large output of bituminous coal and the eco¬ 
nomic and speedy distrihution of the same during the summer 
months when ordinmily the production of coal is at a low point 
because of lack of demand. 

13. lAs herein elsewhere state<l, mo.st of the charges in said indict¬ 
ment obviously and on the face of the indictment, have no connec¬ 
tion with said National Coal Association and there are but few 
specific references in said indictment to said Association. It is, how¬ 
ever, made prominent in said indictment by being the defendant 
first named and being described in Part T of Count 1 thereof as fol¬ 
lows : 

“That during the period of time continuously for three years next 
preceding the finding, presentation, and filing of this indictment, 
there existed in the United States a certain organization, to-wit: the 
National Coal Association, a corporation and a defendant herein, 
with general headquarters and its principal place of business located 
at Washington, D. C., and that this association was and is now the 
parent or the head organization pertaining to the coal operators and 
was and is supported, maintained, managed and controlled by said 
operator, by said operators contributing certain membership fees, 
dues and financial aid and support to the payment of expenses and 
maintenance of said association, and also by the aid and support 
given to said association by said operators indi^^dually, and the 
several coal companies and associations who belong to and are mem¬ 
bers of said National Coal Association.” 

And these plaintiffs allege that said National Coal Association, in¬ 
stead of being the “parent” organization of coal operators, in truth 
and in fact w^as organized and created as above set forth long after 
the organization of many of the operators’ local associations referred 
to in said indictment, but not made parties defendant therein, and 
was in fact created as above set forth by said older local associations 
in the manner hereinfore descrihe<l. 

13 14. President Wentz, who is a citizen of the State of Penn¬ 

sylvania and a resident of the Eastern District of Pennsyl¬ 
vania, is described in said indictment as follows: 

“Defendant Daniel B. Wentz, a coal operator, doing business in 
Pennsylvania and other States, and President and a member of the 
defendant. National Coal Association, and having also attended and 
participate in various coal conferences and meetings unknown to 
these Grand Jurors, and actively engaged as an officer in said Na-‘ 
tional Coal Association in obtaining and procuring certain orders of 
the Interstate Commerce Commission, as further referred to and set 
forth in this indictment. 
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And these plaintiffs admit that said Wentz is a coal operator doing 
business in eastern Pennsylvania and other states outside the Central 
Competitive Field, and is President of, or connected with, a number 
of coal producing companies operating mines in coal fields outside 
of said Field, and admit that he is Pre.^^ident and a member of the 
plaintiff National Coal Association. 

And these plaintiffs allege' that if by referring to “coal confer¬ 
ences” and “meetings,” etc., it is intended in said indictment to de¬ 
scribe conferences between wage scale committees of the operators 
and miners in the Central Competitive Field referred to at length 
in said indictment, it is not the fact that said President Wentz or 
the plaintiff Morrow, as is alleged in the paragraph from the indict¬ 
ment next set forth, either attended any coal conferences, or meet¬ 
ings of any character, where any illegal conspiracy was entered into 
or other illegal things done or performed. 

The facts concerning certain orders of the Interstate Commerce 
Commission which said President Wentz and plaintiff Morrow, are 
charged with having obtained and procured, are hereinafter set forth 
at length, and it is there shown that so far as said Wentz and Morrow 
had to do with the issuance of said orders by said Interstate Com¬ 
merce Commission, the acts of said Wentz and Morrow were for no 
illegal or improper purpose, but on the other hand were undertaken 
and performed for a lawful, commendable and beneficent purpose 
and in order to avert what threatened to be a serious catastrophe to 
the entire country and especially to those sections known as the 
Northwest and New England territories, due to the shortage of coal 
in said sections, as represented and found by all who then had 
knowledge of the facts, including members of the Interstate Com¬ 
merce Commission, the representatives of the President who investi¬ 
gated the same, and other officers and representatives of the Govern¬ 
ment of the United States. 

The plaintiff Morrow is described in said indictment as follows: 

“Defendant John D. A. Morrow, being vice-president of the de¬ 
fendant National Coal Association and having also attended and par¬ 
ticipated in various coal conferences and meetings, unknown to these 
grand jurors and actually engaged as an officer in said National 
Coal Association in obtaining and procuring certain orders of the 
Interstate Commerce Commission as further referred to and set forth 
in this indictment.” 

And the plaintiffs admit that the plaintiff Morrow was at the or¬ 
ganization of said National Coal Association, a voluntary association, 
appointed its general secretary and served in such capacity through¬ 
out the existence of such voluntarj" association, and upon the organ¬ 
ization of said National Coal Association, a corporation, as aforesaid, 
was made its General Secretary and about two years later was made 
its Vice-President, and from such time has continued to be and still 
is its active chief executive official resident in the City of Washing¬ 
ton in the District of Columbia, where the headquarters of said as¬ 
sociation are located as aforesaid. 

2—3767a 
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14 Said Couffer, who is a citizen of the State of Illinois and a ■ 

resident of the Northern District of Illinois, Eastern Division^ I 
is described in said indictment as follows: I 

“Defendant Robert W. Conifer, actively engaged in the control I 
and management of the business affairs of and employed by the de¬ 
fendant, National Coal Association, and also engaged in obtaining 
and distributing statistics and other information among coal oppa- 
tors, bureaus and associations relative to the production, distribution, 
'and price of bituminous coal in and throughout the various states of 
the Ignited States.” 

^Vnd the plaintiffs admit that said Couffer was at one time in charge 
of an office maintained by the plaintiff, the National Coal Associa-' 
tion, in the City of Chicago, and was at one time engaged in obtain¬ 
ing and distributing certain statistics and reports concerning the 
production, distribution and sale of bituminous coal as hereinafter 
more particularly set forth. 

15. Among the paragraphs in ‘each of the several counts of said 
indictment describing the nature of the offense and the means 
claimed to have been employed by the defendants in effecting the 
.same, paragraphs (d) and (1), as above stated, refer specifically to 
the plaintiff the National Coal Association, the first of said two para¬ 
graphs last mentioned also referring specifically to said Couffer, and 
the second of said two paragraphs referring also specifically to the 
plaintiff Morrow and its President, Wentz. 

Said paragraph (d) reads a.s'follows: 

“That as a part of said conspiracy the aforesaid Coal Trade Bu¬ 
reaus and Associations and their officers and members, including the 
Secretaries thereof, herein named as defendants, and the defendants. 
National Coal Association and Robert W. Couffer, have been during 
the last past three years and are now engaged in the creation, defining 
and marking out of certain zones or territorial limits into wffiich coal 
may be shipped, and in advising each and all of the members thereof 
of said territorial limits and zones; also in procuring reports and sta¬ 
tistics from each and all of the members thereof as to the daily 
amount of coal produced by each mine belonging to each member, 
the character of coal produced, the amount of coal sold by the mem¬ 
bers of said Bureaus and Associations and the price of all sales, 
whether the same be sold upon contract for present or future de¬ 
livery, or sold upon the immediate market, the place where said coal 
is shipped or is to be shipped, and the name of the purchaser and 
consignee of said coal, and the character of their business, and that 
the aforesaid information so furnished said Bureaus, Associations 
and said Couffer, is immediately thereupon given to each and every. 
member of said Bureau or Association, and is also distributed to and 
furnished to each of the various Coal Trade Bureaus and Coal As¬ 
sociations throughout the States above mentioned and to said de¬ 
fendant, National Coal Association, thereby informing each and all 
of the coal operators belonging to and connected with said Organiza¬ 
tions, of the price, kind and character of coal wherever sold, the 
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amount of production and amount sold whether upon contract or 
otherwise and the place of distribution. That all such information 
is given, obtained and distributed by these defendants and others 
whose names are unknown to these Grand Jurors in order and for 
the purpose that they may in concert mine or refuse to mine coal 
and withhold same from the channels of trade and commerce among 
the several States; and in order further to cut down the available 
supply of coal in certain districts or zones at certain times so 
15 tliat an increased demand therefor will arise and stimulate 
and increase prices thereof, and in order further that all in 
concert may obtain the same or a level price and avoid competition 
among themselves in the sale and distribution of their coal. That 
the aforesaid activities of these defendants and those engaged with 
them were maintained and carried out by and through said Or¬ 
ganizations, which Organizations were maintained at great expense 
which was obtained by said Bureaus and Organizations by the collec¬ 
tion of membership fees and dues from the various members thereof 
as in this indictment described and that all of the aforesaid expense 
was at all times added to the cost of production and the price of 
coal.'’ 

(a) And the plaintiffs deny that the plaintiff. National Coal As¬ 
sociation or said Couffer, or either of them, during the three years 
named in said indictment, or at any other time, engaged, as is 
charged in said indictment, in the “creation, defining and marking 
out of certain zones or territorial limits into which coal may be 
shipped, and in advising each and all the members thereof of said 
territorial limits and zones," and further deny that said National 
Coal Association or said Couffer at any time engaged in creating any 
zones or territorial limits whatsoever for the restriction of the sale, 
shipment or distribution of coal. 

And the plaintiffs show that the sale, shipment and distribution 
of bituminous coal in the different sections of the country depends 
• very largely upon the freight rates on coal prevailing and in force 
from time to time from the several coal producing districts of the 
United States to the several consuming territories, and the plaintiffs 
<leny that the National Coal Association or anj^ of its officers or em¬ 
ployees has ever attempted to interfere with or control such sale, 
shipment or distribution of bituminous coal or have ever known of 
any “zones" being created by any persons whatsoever into which 
coal could not be freely shipped (provided the freight rates, trans¬ 
portation conditions and the business demand for such coal would 
permit and justify such shipment) except as the Fuel Administrator 
promulgated certain orders or regulations creating and defining 
certain zones for the shipment of coal; and the plaintiffs show that 
said National Coal Association and its officers and employees at all 
times obeyed and ol^sen’ed such orders and regulations of said Fuel 
Administrator, as they were bound to do under the terms of said 
Lever Law, so long as said orders and regulations remained in force, 
and that when the same were suspended or withdrawn, bituminous 
coal moved and was shipped freely and in accordance with business 
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demands, so far as transportation was available therefor, and without 
any outside artificial control or direction by said National Coal As¬ 
sociation or its officers or employees, or, so far as said plaintiffs &tg 
informed and believe, by any other of the defendants in said indict¬ 
ment named. 

(b) And the plaintiffs allege that in truth and in fact said Couffer, 
who was as aforesaid at one time in charge of an office then main¬ 
tained by said National Coal Association in the City of Cliicago in 
the State of Illinois, but long since and prior to the return of said 
indictment closed and abandoned, did pursuant to the general 
declaration of purposes adopted by said National Coal Association, 
as aforesaid, and for a perfectly legal and proper object, collect from 
local operators’ associations and trade bureaus, statistical reports con¬ 
cerning closed transactions of the bituminous coal operators mem¬ 
bers of said bureaus, showing the aggregate number of cars sold for 
shipment into different consuming temtories the kinds of coal sold, 
the prices per ton, and the classes of customers to whom sold; from 
the information assembled as aforesaid by said Couffer from said 
local associations and bureaus as aforesaid, said Couffer prepared 
and distributed to said associations, bureaus and operators consoli¬ 
dated statistical reports showing the number of cars of coal sold for 
shipment from said several producing districts into said several con¬ 
suming territories, and the prices at which such coal had 

H) been sold. And the plaintiffs show that both the informa¬ 
tion which said Couffer so assembled and that which he dis¬ 
tributed liad to do exclusivelv with closed transactions which had 
been consummated by the making of contracts before such transac¬ 
tions were reported to said local associations or bureaus by the several 
operators making the same, and none of said information had to do 
with prices bid or offered, or with future or prospective transactions, 
or future trade or market conditions, and none of said information 
had to do with shipments made on such sales, the amount of coal 
produced by the different mines, or the name of the seller or of the 
customer or consignee of such coal. 

(c) And these plaintiffs show that the several consuming terri¬ 
tories referred to in the reports prepared by said Couffer as aforesaid, 
were in no sense restricted distribution areas created, or marked out, 
by him or by said National Coal As.sociation, but were simply general 
consuming territories designated for convenience as ^^Northwest,” 
“Southwest,” “Illinois and AVisconsin,” “Michigan, Ohio and Ken¬ 
tucky,” “Indiana,” “Chicago,’’ “St. I.ouis and East St. Louis,” into 
which coal from the aforesaid producing districts naturally and 
normally moved according to long-established trade custom and con¬ 
ditions, due to freight adjustments and business demands in said 
consuming territories respectively; that neither said Couffer nor said 
National Coal Association in any way sought to, or did in fact, in¬ 
fluence dr control the distribution of coal to said consuming terri- ' 
tories or either of them, but in and by the reports prepared and dis¬ 
tributed by said Couffer as aforesaid, said operators receiving the 
same were advised merely of the sales that had actually been made 
for shipment into the several consuming territories, and were en- 
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tirely free to ship the coal produced by them respectively to any 
point, and into any consuming territory, without the slightest com¬ 
pulsion or restriction on the part of said Couffer, or of said National 
Coal Association, or of anyone else, so far as the plaintiffs are 
informed and believe. 

And the plaintiffs show that the consuming territories referred to 
in said reports of said Couffer are totally different from, and have no 
relation whatsoever to the so-called “Zones” created under said Fuel 
Administrator, which “Zones” were abandoned upon the suspension 
of the Fuel Administrator’s orders and have in no manner been 
continued in effect by said operators or the plaintiffs herein. 

(cl) And these plaintiffs are advised, and therefore allege the 
fact to be, that such information as said Couffer, acting as aforesaid, 
collected and distributed among the coal operators with reference to 
the sales of coal and of the prices at which the coal had been sold, 
was information which said Couffer had a ]ierfect right to collect and 
so distribute and said operators had a riglit to receive; that the in¬ 
formation so collected and distributed was of the same general 
character as the information which is available to dealers in grain 
through the operation of the boards of trade and the report of trans¬ 
actions therein had, and the information that is available to dealers 
and investors in stocks and bonds through the operation of stock ex¬ 
changes and the reports of the transactions there made, and similar 
to information that is available to those engaged in other lines of 
industrj^ through the operation of exchanges or through trade 
journals or the daily press. And the plaintiffs show that the infor¬ 
mation so collected and distributed to the coal operators by said 
Couffer was made public through, different coal trade journals and 
was available at all times to representatives of the daily press, who 
were given the opportunity to print the same in newspa))crs of gen¬ 
eral circulation; that at no time was any secrecy whatsoever main¬ 
tained concerning the activities of said Couffer, nor was any attem])t 
made to suppress or in any manner withhold tlie information which 
he assembled; but on the other hand, wide publicity was given to 
such activities and such information, and said Conifer and said 
National Coal Association would have been glad to have had the 
same published in newspapers of general circulation. 

(e) And the plaintiffs allege on information and belief that early 
in the year 1919, and shortly after the opening of the Chicago 
17 office of said National Coal Association and the establishment 
of said system of sending out said statistical leports as afore¬ 
said, the counsel for said National Coal Association called upon the 
then Attorney General of the United States at his office in Washing¬ 
ton and explained fully to him the plan of organization of said 
National Coal Association and its aforesaid activities and said svstem 


of reporting statistical data, and said Attorney General then stated 
that while he could not pass upon the legality of questions .«?o ])re- 
sented, he saw no objection to the plan and activities as explained. 
And the plaintiffs show that at no time prior to about a year ago did 
said Attorney General or any representative of the Department of 
Justice ever express to said National Coal Association or any of its 
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officers or representatives, so far as the plaintiffs are advised and 
believe, any disapproval of such plan heing earned on as aforesaid 
with the knowledge of the Attorney General. And that shortly after 
the decision of the United States District Court at Memphis, Ten¬ 
nessee, in the so-called American Hardwood Lumber Association 
case, now pending on appeal in the Supreme Court of the United 
States, a representative of the Department of Justice sent out notice 
generally to different trade associations throughout the country, and 
representing different industries, including the coal industry, re¬ 
questing said trade associations to cease the sending out and inter¬ 
change between the members of such associations of reports of prices 
in accordance with the plan commonly in use in said several in¬ 
dustries. After the receipt of said notice, said National Coal Associa¬ 
tion closed its aforesaid Chicago office, and since the closing of said 
office said Association and said Couffer have not collected or dis¬ 
tributed any information of the character aforesaid, or referred to in 
said indictment. 

And the plaintiffs are advised, and therefore charge, that there 
was no b^is in the law for an assumption that such system of spoil¬ 
ing in any way illegal, and the abandonment of the collection 
and distribution of such information by said National Coal Associ- , 

ation and said Couffer was in no way due to any belief on the part | 

of said National Coal Association or any of its officers, or of said I 

Couffer that said practice was in any way illegal or improper, but | 

on the other hand, said practice was at all times, and still is, believed 
by said National Coal Association and its officers, and said Couffer to 
be perfectly legal and proper. And the plaintiflFs also show that the 
further continuance of said practice was made impossible because the 
local coal associations ceased to send in the information aforesaid, 
and said Couffer therefore was unable to assemble or distribute rep¬ 
resentative data or statistics. 

(/) And the plaintiffs show that the reports so prepared and dis¬ 
tributed by said Couffer contradict, on their face, the charges con¬ 
tained in said indictment of any conspiracy to control or maintain 
prices, or restrict the distribution of coal; and show on the contrary 
that different carloads of coal moving on the same day from the same 
producing districts into the same consuming territory as aforesaid 
were sold at various, and substotially different, prices and that there 
was nothing approaching uniformity in the prices realized for coal 
of the same quality sold in the same places and at the same time. 

16, The second of the tw’o paragraphs above mentioned referring 
specifically to the plaintiff, the National Coal Association, and in 
this instance, also to the plaintiff Morrow and to the said Wentz, to- 
wit, Paragraph (1) reads as follows: 

^‘That as a part of the general plan of conspirac-y on the part of 
these several defendants, during the time covert by this indictment, 
to restrain trade among the several States, these defendant operators 
during said time declined and refused to enter into contracts generally 
for the sale of coal for future delivery at a stated or fixed price and 
agreed and arranged among themselves that they would sell coal in 
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any quantity only for a price which would be the ruling 
18 price at the time of delivery of the coal and that they would 

create and establish a so-called ‘spot’ market for their coal, 
meaning thereby that they would sell only orders for immediate 
delivery at a price to be then and there agreed upon, and that this 
plan and purpose was agreed upon and put forth by said defendants 
in order to create a scarcity of available coal and cause a high and 
excessive price for coal in the several states. That in order to aid 
them in their plan above alleged in the year 1920, they jointly and 
in concert, through the Public Press and by correspondence, claimed 
and asserted to the general public that there was almut to be a short¬ 
age of coal and urged the people of the several States for that reason 
to purchase coal and did at the same time refuse and refrain from 
entering into contracts at stated prices for future delivery, but offered 
to enter into contracts for immediate deliveiy at prices ruling at 
the time when the order was taken and accepted or at time of any 
delivery in the future.. That the prices asked by tliese defendants 
acting in concert were so high that they were unreasonable and un¬ 
just and were purposely so fixed in order that the general public and 
users and consumers would not at the time buy the coal offered, and 
on account of this condition the defendanis refused to and did not 
sell coal sufficient to meet the public demand. That a.s a further plan 
to aid in said conspiracy, in order to place all coal produced by said 
defendants on a ‘spot’ market basis during the year 1920, the de¬ 
fendant operators and their Bureaus and Associations, including the 
said National Coal Association and said defendants ^lorrow and 
Wentz, during the months of May, June, July, August and 
September, obtained orders from the Interstate Commerce Commis¬ 
sion, known and designated as priority orders, which diverted coal in 
certain localities of the United State.=, mainly in West Virginia, 
eastern Tennessee and eastern Kentucky, away from its normal 
market places into distant places, and said defendants claimed and 
represented to the Interstate Commerce Commission during said 
months that it was necessary to divert large quantities of coal from 
said places to New England and the Northwest, meaning to the New 
England states and to the states and localities in the neighlx)rhood 
of Lake Superior. That this plan was ananged and carried out by 
the said defendants in concert in order to disturb the normal dis¬ 
tribution of coal in the various states of the United States during 
said year and thereby put coal upon a ‘spot’ market basis in its dis¬ 
tribution, and that said plan as carried out, did, in fact, divert more 
than twenty million tons of coal from the normal market places for 
said coal, causing the same to go to distant parts of the United States 
and to be sold or disposed of at the market price prevailing then and 
there. That a part of said coal so diverted was coal that had been 
sold under contract for future delivery, and that these contracts cover¬ 
ing said coal were purposely thereby avoided and interfered with to 
the extent that they would not be complied with on account of .said 
coal having been diverted elsewhere than as provided in said con¬ 
tracts. 

“That this diversion of said contract coal caused the purchasers of 
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coal under such contracts to go into other markets for the coal neces¬ 
sary to meet their needs and that these purchasei’s under contract were 
compelled to pay and did pay large and increased prices for the coal 
thus purchased, and that this condition, brought on and created by 
the defendants, gi'catly disturbed and restrained the distribution of 
coal throughout the several states and caused the price of coal in the 
several states to be greatly increased. 

“That said plan and arrangement wtis intended to and did cause 
usd’s and consumei's of coal to go into distant markets for coal neces¬ 
sary for their uses and to compete agiiinst each other in their atteni])t 
to buy coal sufficient for their needs, and on account of this 
10 abnormal condition a demand for coal was created in such 


markets and the users and consumers were thereby compelled 
to pay and did pay exorbitant and excessive prices for the coal which 
they were able to purchase. 

“That the carrying out of said plan and arrangement and the 
creation of the aforesaid conditions also caused a shortage of coal in 
^•arious parts of the United States, and a large number of usei-s and 
consumers of coal among the various industries of the United State's 
were unable to obtain coal for their immediate needs and many such 
industries were compelled to close and cease operations. 

“That all of said conditions were brought about notwithstanding 
the actual fact which then and there existed in the coal business, to- 
wit: that there was no sliortage of available coal in the Unile<l Stat<*s 
at said time.’^ 


(a) And the plaintiffs allege on information and belief that in 
and by the charges set forth in said paragraph (1) said defendants 
Slack and Van Nuys, in drawing the indictment aforesaid and in 
securing its return by the Grand Jurors aforesaid, sought to make 
appear as criminal, and as part of a criminal conspinicy, acts of the 
plaintiffs. National Coal Association and Morrow and the said 
AVentz, which not only were perfectly legal and proper, but were also 
thoroughly commendable, unselfish and patriotic, and free from 
any taint whatsoever of improper or illegal purpose, and were under¬ 
taken and performed pui-suant to the suggestion and with the ap¬ 
proval and sanction of representatives of the United States Govern¬ 
ment, and upon representations made to said plaintiffs, and said 
Wentz, by citizens and organizations in the Northwest and New Eng¬ 
land states, that unless some action was immediately taken to relieve 
the then existing and rapidly increasing coal shortage in such sec¬ 
tions of the countr>% conditions there prevailing were such that a 
serious calamity to those sections would result, involving the shutting 
down of industries, the curtailment of railroad serv ice, the cessation 
of other public utilities, the suffering of individual domestic con¬ 
sumers, and the actual freezing and starvation of men, women and 
children. And the plaintiffs allege on information and belief that 
the entire basis of such charge so made against the plaintiffs herein 
and said Wentz, is founded uj)on the fact that certain so-called prior¬ 
ity ordei-s, to wit. Sendee Orders Nos. 10 and 11, effective July 26, 
1920, and August 2, 1920, re'^i>ectively, hereinafter referred to more 
in detail, were duly entered by the Intei’state Commerce Commission 
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upon repre^^entations made to said Commission similar to those made 
to said plaintiffs and said Wentz, as aforesaid, after proceedings duly 
had and pursuant to the authority vested in it under the laws of 
Congress, for the j)urpose of granting relief in the aforesaid emer¬ 
gency to the Northwest and New England states. 

(b) Prior to the issuance of the aforesaid priority ordei’s, the 
Interstate Commerce Commission had, upon the filing of a complaint 
by the principal railroad carriers afiected, on or about May 15, 
1920, issued certain orders known as Sendee Orders 1 to 7, inclusive, 
designed for the inirj)ose of increasing and facilitating transportation 
of different commodities, and of those ordei^s 5, 6 and 7 referred 
specifically to coal. 

Said orders Nos. 5 and 0 directed the carriers to give preference 
and priority in the shipment and transportation of bituminous coal 
under contract and consigned res])tH‘tively to the Ore and Coal Ex¬ 
change foi* transshij)inent to the Northwest and to James J. Storrow 
for New England. Said Order No. 7 directed the carriei’s to furnish 
the mines with open-top e(|nipment suitable for loading coal in 
preference to the use, movement and distribution of such coal cai*s 
for other commodities until the mines were fully supplied with cars. 

The Intei’state Commerce Commission in its 34th Annual Report, 
dated Dec. 1, 1920, gave a full account of the issuance of these several 
sers’ice and priority orders, and of the circumstances which 
20 jiU«tilied and made them necessary, and to said report and to 
said ordei*s, reference is hereby made. Said orders were issued 
pursuant to the power vested in said Commission to act under an 
'^emergency,” and upon an express finding by said Commission that 
such emergency then existed. In s[>eaking of these orders, the Com¬ 
mission said in its rcpoi t, “the foundation of each of these orders has 
been the finding that because of shortage of equipment and con¬ 
gestion of trafiic, an emergency has existed which required im¬ 
mediate action and order,” and further said, “In making the orders 
we have felt it incumbent upon us to act promptly. We have kept 
informed currently as to service conditions so that with improved 
conditions we could, with ecpial promptness, modify or suspend the 

action taken bv us.” 

«/ 

Among the other portions of said report of the Interstate Com¬ 
merce Commission dealing with the issuance of these orders and 
disclosing the circumstances under which they were issued, is the 
following language appearing on ])age 13 of said report: 

“On May 15, 1920, the principal rail carriers filed with us an in¬ 
formal petition in which tliey stated their urgent need for additional 
freight cars and locomotives; that there was no immediate oppor¬ 
tunity to procure the same; and that relief in the movement of the 
commodities most essential at that time, namely, foodstuffs, perish¬ 
able products, live stock, coal and newsprint paper, could only be 
afforded bv the current dailv use and movement in the most effective 
manner of the existing equipment. It would require many months 
to provide the neede^l additions to equij)ment and a much larger 
outlay than the carriers were then able to provide. An enormous 
volume of traffic of all kinds awaited transportation. A considerable 
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portion of the agricultural products of the year 1919 remained to be 
moved, and the new crop of the present year would be offered for 
shipment soon. There was countrywide need for the movement of 
coal for current [)urposes and for the coming winter, especially to the 
upper Lake ports before the close of navigation. There was and had 
been for some time past, a general shortage of competent railroad 
labor, lately made more i>ronounced by the suspension of work by 
large bodies of certain classes, which added to the difficulty of main¬ 
taining maximum operation of the railroads and contributed to the 
growing public distress on account of the delay in the movement of 
necessaiy j)roducts and raw materials for the commerce of the coun¬ 
try. 


“The petition set forth that these conditions promised to continue 
for some pericKl of time, and in the public interest the canid's called 
upon us to exercise the emergency |>owei*s granted to us by the trans¬ 
portation act, 1920, with respect to (a) the giving of priority and 
preference in movement of necessary food, fuel, and other vital com¬ 
modities; (b) the relocation of empty equipment; (c) the necessary 
I)ostponement and delay of loading or movement of other less im¬ 
portant commodities; and (d) the re<iuction of existing passenger 
sendee as far as might be necessary; in order (e) that to the extent 
necessary to accomplish these puiposes the carriei’s might be relieved 
from the operation of Federal and State laws and ordei*s recognized 
under ordinary transportation conditions. 

“Acting upon that petition and upon information as to the situa¬ 
tion already in our possession, we determined that an emergency 
existed of so exigent a nature that these powers ought to be exercised 
immediately and without the holding of any hearing at the time.” 


Pui'suant to and following the action thus instituted in the first 
instance by the railroads themselves, the Interstate Commerce Com¬ 
mission thereafter, from time to time, as occasion required in the 
judgment of the Commission, issued its various service orders 
21 aforesaid, which orders were continued, amended, modified, 
suspended, or rescinded, whenever in the judgment of the 
Commission, the emergency which brought about their issuance was 
terminated. 


(c) The conditions with reference to the shortage of coal and the 
inadequate transporiation facilities which resulted in the exercise 
of its emergency power by said Commission as aforesaid, developed 
in the period between December, 1919, and the spring of 1920, and 
were due in part to the loss in production incident to the miners’ 
strike of November and December, 1919, and the shortage of coal 
stocks resulting therefrom in the spring of 1920, and the lack of 
transportation facilities in said spring because of the bad condition 
of a very large number of coal cars, when the railroads were re¬ 
turned to their private owners by the Government in March of that 
year; and due in part to the railway switchmen’s strike which broke 
out in Chicago in April, 1920, and spread rapidly to other important 
railway terminals. This condition was so serious that the Interstate 
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Commerce Commission in its report aforesaid, at page 12 thereof, 
said with reference to the switchmen’s strikes; 

“These strikes greatly augmented congestion at many important 
gateways and terminals and necessitated the placement and main¬ 
tenance of numerous embargoes. Hundreds of thousands of cai>: 
were held stationaiy. In elfect it was as if about 750,000 cars for the 
time being had ceased to exist as facilities of commerce. The April 
congestion caused by the strikes had the effect of reducing by fully 
one-third the equipment available as comi)ared with that available 
on the resumidion of private control.” 

((/) After the entry of said Service Orders 5, 6 and 7, as aforesaid, 
it developed that they were insuflicient to afford the relief necessary 
against the existing and threatened coal shortage in the Northwest 
and New England, ami numei-ous urgent requests for such relief 
were made by representatives of the buying and consuming inter¬ 
ests in said territories and by the Governors and other officials of the 
several states affected, to Government officials in Washington. With 
reference to this, the Interstate Commerce Commission in its afore¬ 
said report at page 16 says: 

“Following the filing of that petition, recjuests and demands of 
most insistent character for prioi ity orders, so-called, were laid before 
us from every quarter and as to substantially every important com¬ 
modity. It appeared to us that the attempt to classify commodities 
generdly, and to assign relative priorities to them for either the 
supply or movement of cars, would create an unnecessary confusion 
and disturbance of industry, and would add to the existing congestion 
and decrease the aggregate amount of tonnage which could be moved. 
But we were impressed wdth the imperative need of special con¬ 
sideration for the movement of coal.” 

And again at page 19 says, with reference to the priority order en¬ 
tered for the relief of the Northwest: 

“Thereafter, when it appeared that Service Order No. 5 was not 
having the effect of sufficiently increasing the movement of coal to 
the Lake Erie ports, conferences were had between the operators, the 
carriers and prospective puixihasei’s of coal destined to the North¬ 
west, and a completed program was laid before us whereby, from a 
specific district, coal should move in a given volume, aggregating 
for all the districts affected 4,000 cars a day, to the Lake Erie ports 
' for transshipment by water. Sendee Order No. 10, entered July 20, 
1920, gave effect to the program. The primary preference in 
22 transportation from the mines in the district affectod was given 
to the lake movement; after any shipper had on any given day 
shipped his ])roiK)rtion of ciu*a for the lakes, he might ship the re¬ 
mainder of the cars to which he was entitled to any destination. 
Coal so preferentially shi]>])ed was not subject to reconsignment, ex¬ 
cept to other lake polls, on permit.” 
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And in speaking specifically of the New England situation, at pages 
19 and 20 of said report: 

“A somewhat similar situation existed as to coal needed by 
New England, which normally required about 25,000,000 tons of 
bituminous coal annually. Not more than 10,000,000 tons of such 
coal can be moved efficiently by all-rail routes each year, and the re¬ 
mainder customarilv must l)e moved bv rail to tidewater, and thence 
by coastwise veasel or barge to New England. The gateways through 
which (roal must jiass in the movement all-rail to New England and 
the New England rail lines and terminals are continually overtaxed; 
and when they are cloggefl by an unusual volume of traffic the re¬ 
sulting placement of embargoes and detention of cars made emi>ty 
seriously impede the general movement of traffic. The movement 
of coal to New England by the tidewater route was considerably 
below normal during the fii*st five months of the present calendai 
year. Urgent representations as to the emergency were jiresented by 
the governors of the New England states, and were substantiatcHl by 
our own investigations.” 

(e) In the months of May and June, 1920, and in spite of the 
service ordei-s entered as aforesaid bv said Interstate Commerce Com- 
mission, the shortage of coal cars for the transportation of coal 
iH'came acute, and as a result thereof many of the mines weix» able 
to operate only a small portion of the time, with a consequent heavy 
loss in the production of coal. Under these conditions pereistenl 
requests were made to the Intei’state Commerce Commission from all 
parts of the country affected by said coal shortage, that priority 
should be given coal in the use of those railroad cars, known as open- 
top tKiuipment, in order that hy such increase in such transportation 
facilities the production of coal and its distribution might be in¬ 
creased and facilitated. It was in connection with its investigation 
of the supply and use of open-top equipment, that the Interstate 
Commerce Commission held a hearing in Washington beginning 
on or alK)ut July 8, 1920, and at such hearing the suggestion was 
made by the railway executives of the principal cai’riers involve<l 
that a conference should be held for the working out of some pro¬ 
gram for the relief of the Northwest, and this met with the express 
approval of membei*s of said Commission. Thereafter such a con¬ 
ference was held and attended by representatives of the railway 
executives and the plaintiff Morrow and said AVentz, and representa¬ 
tives of the buying and consuming interests of the Northwest. As 
a result of said conference, it was agreed to recommend to the Inter¬ 
state Commerce Commission the issuance of an order under its 
emergency powers designed to bring about the delivery at I^ke Erie 
ports of some 4,000 carloads of bituminous coal daily for trans¬ 
shipment to the Northwest from that time until the close of naviga¬ 
tion, unless the emergency should cease to exist at an earlier date, 
while at the same time shipments to other parts of the country 
were under no circumstances to be decreased, but on the contrary 
to be increased so far as possible. 

Pursuant to the understanding reached at the aforesaid conference 


NAT. COAL' ASSN. ET AL. VS. PEYTON GORDON ET AL. 29 

in New York City, Daniel Willard, Chairman of the Advisory Com¬ 
mittee of Railway Executives; A. G. Gutheim, Manager, Public 
Relations Section, Car Service Division, American Railroad Associa¬ 
tion; D. B. Wentz, President of the National Coal Association, and 
John D. A. Morrow, Vice-President of said Association, together 
with W. H. Groverman, Secretary of the Northwestern Coal Dock 
Operators’ Association, and Judge .1. V. McGee, State Fuel Ad¬ 
ministrator of Minnesota and authorized representative of 
23 the Governors of Minnesota and NoiHi Dakota, representing 
the buying and consuming interests of the Northwest, on or 
about July 19^ 1920, met with Chairman Clark and Commissioners 
Aitchison and Potter of the Interstate Commerce Commission, these 
commissioners constituting the division in charge of that particular 
subject. The proposed plan of relief for the Northwest was sub¬ 
mitted and its proposed and expected results explained. 

The Commission took the matter under advisement, and after 
due consideration thereof, on July 20, 1920, issued its Service Order 
No. 10, which order directed that, effective July 26, 1920, and there¬ 
after until further order of the Commission, certain designated 
railroads serving the mines located in certain specified territory from 
which coal was ordinarily shipped to the Lake Erie ports, should 
give preference and priority in the supply of cars for, and in the 
transportation of, bituminous coal consigned to the Ore and Coal 
Exchange at any I^ke Erie port for transshipment by water as a 
part of a pool or pools of Lake cargo oi* bunkerage coal at any such 
port. The order further directed an embargo on the supply of cars 
for, or the movement of, all other bituminous coal to any other 
consignee or destination, provided that after any producer and 
shipper served by any such carriers had, on any day, shipped the 
required percentage of the total number of cars to which he was 
entitled on said day to the said Ore and Coal Exchange, then such 
embargo should not apply to such shipper for the remainder of said 
day. The order further provided that such coal so' consigned to 
said Ore and Coal Exchange should not be subject to reconsignment 
except on permit issued by the agent of the Interstate Commerce 
Commiasion and then only if the coal so to be consigned would go 
to some Lake pool or pools. Said order further provided that the 
agent of the Commission should have the authority to change the 
percentages from time to time upon one day’s notice to the carrier 
or carriers concerned. 

And the plaintiffs show that during said conference and at all 
* other times the plaintiff Morrow and said Wentz declared that they 
would not consent to endorse, or in any manner whatsoever be 
parties to any plan of any kind that would have the effect of ab¬ 
rogating existing contracts for the sale and shipment of coal, and 
the plaintiffs allege on information and belief that the entry and 
operation of the priority orders aforesaid by said Interstate Com¬ 
merce Commission did not result in the abrogation or avoidance of 
existing contracts. 

(/) Almost immediately after the Interstate Commerce Commis¬ 
sion had issued its Service Order No. 10 the said Wentz and said 
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Morrow, respectively President and Vice-President of the said Na¬ 
tional Coal Association, at tlie suggestion of nieinbei's of the Inter¬ 
state Commerce Commission, lield a conference in New York City 
with representatives of the buying and consuming interests of New 
England and official representatives of the Governors of those states 
(o work out some ju'actical measure of relief for that territory. It 
was repi*esente<l to said Wentz and Morrow that New England's 
industries aod public utilities were facing disaster because of the 
shortage of coal and would be compelled, in many instances, to close 
down if relief was not i)romptly secured, and that in order to save 
the situation and to keep industries running and the people from 
freezing during the coming winter New England must have an 
immediate and continuous movement of at least 1,250,000 additional 
tons per month by water from North Atlantic tidewater ports to New 
Pmgland ports. Said Wentz and Morrow believed then, and still 
l^elieve, that these representations were true and correct, and there¬ 
upon, acting in' conjunction with Daniel Willarm, Chairman of the 
Advisoi-y Committee of Railway Executives, W. W. Atterbury, Vice- 
President of the Pennsylvania System, and other representatives of 
the railroads affected, and with the representatives of New England, 
it was recommended that the Interstate Commerce Commission be 
requested to issue an order under its emergency powers designed to 
bring about the requisite increase in shipments of coal for New 
England and to effect the movement of such inereased shipments 
by the combined rail and water route into the New England 
states. 

24 Throughout all of the discussions concerning the New 

England situation, as well as with regard to the Northwest, 
the said Wentz and Morrow at all times emphaticall}" declaretl that 
they would not consent to, endorse, or in any manner whatsoever, 
either personally or as offieially representing the National Coal Asso- * 
ciation, be parties to any plan of any kind which would have the 
effect of abrogating existing contracts for the sale and shipment 
of coal. 

Pursuant to the understanding reached at the aforesaid conference 
in New York City, Daniel AVillard, Chairman of the Advisory Com¬ 
mittee of Railway Executives, A. G. Gutheim, Manager, Public 
Relations Section, Car Sendee Division, American Railroad Associa¬ 
tion, D. B. Wentz, President of the National Coal Association, and 
John D. A. Morrow, Vice President of said Association, together 
with J. J. Storrow, Fuel Administrator for the State of Massachusetts 
and duly authorized representative of the Governor of that State, 
together with other representatives of the buying and consuming 
interests of New England, on or about July 23, 1920, met with 
Chairman Clai*k and Commissionei's Aitchison and Potter of the 
Interstate Commerce Commission, these commissioners constituting 
the division in charge of that particular subject. The proposed plan 
of relief for New England was submitted and its purpose and ex- 
])ected results explained, with the recommendation that the Com¬ 
mission take action with reference thereto as promptly as possible. 

The Commission took the matter under advisement and, after 



KAT. COAL ASSN. KT AL. VS. LKYTON GORDON RT AL. 31 

due consideration thereof, on July 26, 1920, issued its Service Order 
No. 11, which order directed that, effective August 2, 1920, and 
thereafter until the further order of the Commission, certain desig¬ 
nated carriers transporting bituminous coal from certain mining 
districts located in Pennsylvania, Maryland, Virginia and West 
Virginia, to tidewater piers at and north of TTampton Poads should 
give preforenc-e and priority in the su|)ply of cars for, and in the 
transportation of, bituminous coal to the extent determined to be 
necessary by certain designated agents of the Commission, in order 
to bring alx>ut the transshipment to New lOngland from various 
tidewater pools or exchanges of a specified monthly tonnage, said 
tonnage to be moved in specified amounts monthly by eacb specified 
carrier affected by the order. The order further directed an em¬ 
bargo on the supply of cars and the movement of all other 
bituminous coal in carloads to any other consignees or destination, 
provided that the order should not apply to territory affected by 
Service Order No. 10 until after the dady requirements under that 
order had been complied with, and provided further that after a 
producer and shipper served by any such carriers shipped, on any 
day, the required percentage of the total number of. cars to which 
he was entitled on said day to said tidewater pools or exchanges, 
then such embargo should not apply to such shipper for the re¬ 
mainder of said day. The order further provided that such coal 
so consigned to such tidewater pools or exchanges should not be 
.subject to reconsignment except on a permit issued by one of the 
designated agents of the Interstate Commerce Commission, and then 
only if the coal so to be reconsigned would go to some other pool or 
pools at some one of the tidewater ])orts for transshipment to New 
England. Said order further provided that the designated agents 
of the Commission should have the authority to change the ]>er- 
centage from time to time upon one day’s notice to the carrier or 
carriers concerned. 

(g) It is charged in the indictment that there was no shortage of 
coal at the time these ser\dce orders were issued, and the plaintiffs 
show that in truth and in fact an actual shortage did exist as is 
shown by the above mentioned report of the Interstate Commerce 
Commission, and the plaintiffs allege that the stocks of coal on hand 
on April 1, 1920, were approximately 12,000,000 tons below normal, 
and that the fact is that during the months of April and May, 1920, 
current production wa.s less than current consumption so that on 
June 1, 1920, the stocks of coal on hand were only 20,000,000 tons 
as compared with 40,000,000 tons on the same date in 1919, 
and 3.000,000 tons less than they had been sixty days prior 
thereto. 

25 Referring to the territory which receives its coal by trans¬ 

shipment from Lake Erie over the Great Lakes to the North¬ 
west, the Interstate Commerce Commission further declared in this 
report at page 18 thereof as follows: 

^‘From the outset it was apparent that the situation as to bitumi¬ 
nous coal for sections ordinarily served by means of the Great Lakes 
required special consideration. The quantity of bituminous coal 
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needed hy these sections to l)e moved via the lakes is approximately 
25,000,000 tons annually. This tonnage must be moved by rail to 
the lower lake ])orts and thence to up])er lake docks by vessel during 
the comparatively limitcfl season of open navigation. To effect 
movement of the supply for this teiTitory in large pai*t by all-rail 
routes would produce (leploral)le rwults. It would involve a longer 
rail haul, a greater detention of each car, and add to the congestion 
in gatewa\’s which are usually overcrowded and which were only 
beginning to recover from the partial paralysis brought on by the 
April strike. The detriment would have been to traffic generally 
and not merely to the movement of coal to the Northwest.’’ 

(h) And the plaintiffs show that the charges made in said indict¬ 
ment based upon said priority orders, have in tiaith and in fact no 
foundation whatsoever, and that the issuance of said orders by said 
Interstate Commerce Commission and the acts of the plaintiffs herein 
and said Wentz in connection therewith, had no possible relation to 
any such illegal conspiracy or purposes as are in said indictment 
alleged, or with any attempt to create an abnormal demand for coal 
in said Northwest or New England sections of the country or else¬ 
where, or to obtain exce.<sive ])rices for coal, or to bring about the 
abrogation of any existing contracts for the sale of coal, or to sell such 
coal at so-calle<.l “spot market” prices, and said ordei-s were so issued 
by said Intei*state Commerce Commission without any misrepresenta¬ 
tion of facts having l)eon made to said Commission by these'plain¬ 
tiffs, or either of tliein, or by anyone else, so far as these plaintiffs 
are advised, and uf)on com[)laiiits made to siiid Commission by the 
official and other 1 ‘epresentatives of said Northwest and New Eng¬ 
land sections as aforesaid. And the plaintiffs allege that neither 
the issuance of said ordei’s 1)V said Intei-state Commerce Commission 
nor any of the acts aforesaid by the plaintiffs or by said Wentz did 
in fact increase the prices of coal paid l)y the buyere and consumers 
in said Northwestern and New England states aforesaid; and that 
in truth and in fact the issuance of said ordei*s and the part taken 
therein by said National Coal Association and its officers as aforesaid 
in connection therewith had a tendency to, and did, in truth, reduce 
the high prices paid for said coal in si\id s^^ctions respectively, which 
high prices were due to the shortage there existing as above set forth. 

(i) And the plaintiffs further show that the afoi*e8aid report of 
siiid Interstate Commerce Commission was a public document, and 
was issued in the month of Deceml)er, 1920, and given \vide distribu¬ 
tion and circulation, and was readilv accessible to the defendants 
Slack and Van Nuys, and if sitid defendants Slack and Van Nuys 
made a proper and thorough examination of the facts upon which 
they leased the serious charges afomsaid in said indictment concern¬ 
ing the issuance of said pnority ordei*s b^ said Interstate Commerce 
Commission, said defendants Slack and A an Nuys must be presumed 
to have examined the official report, of said Interstate Commerce 
Commission, which contained, as above set forth, a full statement 
concerning said orders and the circumstances which made them 
necessary. And the plaintiffs charge, on information and belief, that 
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said defendants Slack and ^^an Nuys ignored the authoritative in¬ 
formation contained in said annual report of said Interstate Com¬ 
merce Commission with regard to said orders, and erroneously i*epre- 
sented the facts to the aforesaid United States Grand Jurors in and 
for the District of Indiana, and secured the return of said in- 
‘2() (lictment by said Grand Jurors containing the aforesaid 
charges, which were utterly at variance with the true facts in 
the case, as demonstrated by said report of S4iid Intei*state Commerce 
Commission. 

(k) IXiring the period aforesaid, to-wit, the spring and summer 
of 1920, the President of the United States, as well as the members 
of the Interstate Commerce Commission, felt grave concern about 
the then existing and threatened coal shortage in the Northwest and 
New England states, and, as the plaintiffs are infonned and believe, 
appeals were made to the President by the representatives of the buy¬ 
ing and consuming public of such sections, Dy the Governors of the 
several states concerned, and by membei*s of Congress representing 
the same to adopt and enforce whatever measures might be necessarj", 
pursuant to the power and authority vested in him under the Lever 
Law over the production, sale and distribution of coal, to remedy 
such coal shortage in said sections aforesaid. And the plaintiffs 
show that all of the steps taken by the plaintiffs and by the president 
of said Association, said Wentz, as aforesaid, upon the suggestion 
made at the aforesaid hearing of the Interstate Commerce Commis¬ 
sion, were from time to time, cither before the taking of such steps 
or immediately thereafter, frankly reported by the plaintiffs and said 
Wentz to the pei’sonal representative of the President, who in no way 
disapproved or discouraged the same, but, on the contrary, ac¬ 
quiesced therein, and expressed himself as pleased that action was 
being taken for the relief of the sections aforesaid. 

And the plaintiffs allege, on information and belief, that the Presi¬ 
dent and his duly authorized representatives approved the steps taken 
by said plaintiffs and said Wentz as aforesaid, and that by reason 
of such approval, and in view of the provisions of the Lever Law 
vesting entire control over the production, sale and distribution of 
coal in the President, said steps, so taken with his approval, cannot 
under any circumstances now be made the basis of a charge of any 
alleged violation of the Sherman Law, as in said indictment alleged. 

(T) And plaintiffs further show that such steps so taken by the 
plaintiffs and said Wentz were from time to time frankly reported 
by them to the representatives of the Department of Justice having 
charge of matters relating to the coal industry", and were in no way 
disapproved by them, but on the other hand were acquiesced in and, 
as the plaintiffs believed, approved by said representatives of the De¬ 
partment of Justice. 

(m) .And the plaintiffs show that said alleged acts of these plain¬ 
tiffs set forth or referi'ed to in said paragraph (1 )—being the only 
acts specifically alleged in said indictment against said plaintiff Mor¬ 
row and said Wentz—were not performed in the District of Indiana, 
and had no possible connection with any alleged conspiracy made be- 

3—3767a 
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tween coal operators and miners in said District of Indiana, or else¬ 
where, and that it is obvious that neither the miners nor the miners^ 
union had any connection therewith. And the plaintiffs show that 
there was no possible justification for the attempt made in said in¬ 
dictment to hold the miners or other defendants therein named crim¬ 
inally liable for the issuance of said priority orders by said Inter¬ 
state Commerce Commission, nor is there any possible justification 
for the attempt of said defendants Slack and .Van Nuys to bring 
within the jurisdiction of Indiana* and place on trial before the 
United States Court in and for that District, the plaintiff Morrow 
and said Wentz under charges based upon the aforesaid acts of said 
Morrow and Wentz, perfonned in jurisdictions far removed from said 
District of Indiana, and that such trial would be in direct violation 
of the constitutional rights of said Morrow and Wentz to be tried 
in the district where any alleged offense on their part was committed. 
And the plaintiffs show that such conduct on the part of said de¬ 
fendants Slack and Van Nuys was in accord with, and pursuant to, 
the general plan on their part to persecute and destroy the plaintiff 
the National Coal Association. 

17. As hereinbefore set forth, the aforesaid indictment charges a 
large number of coal operating coiporations and their man- 
27 aging officei*s on the one hand, and a large number of miners, 
members of the United Mine Workers of America and the 
officers of said union labor organization on the other hand, with 
having jointly conspired together in restraint of trade and com¬ 
merce and to monopolize the coal industry in violation of the Sher¬ 
man Anti-trust Law. As appears in said indictment, the principal 
basis for the charge of an alleged conspiracy between the operators 
and the miners is found in the fact that joint wage conferences have 
been held from time to time between the wage scale committees 
representing the operators and the miners respectively, in said Cen¬ 
tral Competitive Field, and that wage scale agreements have been 
entered into by said committees covering the terms and conditions 
of employment for said miners in said Central Competitive Field. 
This method of collective bargaining in the bituminous coal in¬ 
dustry prevails, and the wage scale conferences above referred to, 
have to do onlv with the operators and miners engaged in the produc¬ 
tion of coal in said Central Competitive and certain other fields 
known as union labor fields, and having nothing whatever to do 
with the operators and miners engaged in the production of coal in 
many other districts known as non-union bituminous coal producing 
fields. 

Due to special local conditions prevailing in the several coal fields, 
both union and non-union, the terms and conditions of the employ¬ 
ment of labor differ materially, and the operators engaged in said 
several fields have alwaj^s insisted upon handling all questions aris¬ 
ing in connection with labor in their own fields respectively, and 
when the organization of a national coal association was first dis¬ 
cussed with a proposed membership including operators and opera¬ 
tors* associations from the several different fields, it was expressly 
stipulated and arranged that said national association should in no 
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way interfere .with or take any part in, the relation between operators 
and miners in the several fields aforesaid. 

The National Coal Association, plaintitf herein, as already stated, 
and tlie National Coal Association, a voluntary association, its pred¬ 
ecessor, was organized by and embraces in its membership local 
coal operators’ jissociations and individual operators located and do¬ 
ing business in all of the different bituminous fields of the United 
States, has never at any time whatsoever had any connection with 
the aforesaid wage scale conferences or with the making of any wage 
sc^ale agreements in said union labor fields and has never had at any 
time anything whatsoever to do with the negotiations between opera- 
tore and the miners employed by them in such or any other field of 
operation, and said National Coal Association of necessity has had to 
refrain from interfering in any labor mattere or taking any position 
for or against the employment of union labor represented by the 
United Mine Workers of America. And neither did said Morrow or 
said Wentz or said Coutfer have anything whatsoever to do with 
any of the wage scale conferences of operators and miners in the 
Central Competitive Field, which conferences form the fundamental 
basis of said indictment, and none of them has operated any coal 
mines in said field within the period covered by said indictment, to- 
wit, the three years last past. 

As app)eai*s from the facts above alleged, the numerous allegations 
contained in the indictment concerning wage scale conferences held 
between operatore and miners in the Central Competitive Field and 
concerning wage scale agreements entered into thereat, do not and 
could not have any proper reference to the. plaintiffs herein. National 
Coal Association, and John I). A. Morrow or to the said Wentz or 
said Couffer. And plaintiffs show that although such joint wage 
scale conferences, meetings and agreements form the only basis set 
forth in the indictment for the charge of any conspiracy in which 
both the operators and the minere participated, or are claimed to have 
participated, and the acts alleged to have been performed by the 
plaintiffs herein are only alleged and made pertinent as part of said 
alleged general conspiracy, and said wage conferences and agree¬ 
ments are, as plaintiffs are informed and believe, the only trans¬ 
actions whatever set forth in said indictment where said 
28 operatore and minere ach^d jointly and together; nevertheless 
the plaintiffs herein and the said Wentz and said Couffer, 
who ai’e made parties defendant to said indictment, are to be placed 
on trial under said indictment and before the same jury with two 
hundred and twenty-four other defendants nearly all of whom are 
operatore or minere in said Central Competitive Field, and are there¬ 
fore parties directly or indirectly to said wage scale agreements. 
Plaintiffs herein and said Wentz and Couffer will thus become in¬ 
volved in issues concerning said wage scale conferences and* agree¬ 
ments in the Central Competitive Field with which said plaintiffs, 
and said Wentz and said Couffer have nothing whatever to do. 
The trial of said two hundred and twenty-six defendants upon the 
charges contained in said indictment, involving as it does trans¬ 
actions covering a period of ten years last past, and substantially 
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every detail of the business of each and every one o£ the operators 
indicted, will, the plaintiffs herein are advised and believe, take 
a long j)eriod of time, to-wit, many months, and involve presenta¬ 
tion to the jury of an immense amount of testimony, both oral and 
documentary, and it is an obvious violation of the Constitutional 
rights of the plaintiffs herein to require them, or either of them, 
to be removed to, or appear before, a court far from the district of 
their domicile for trial under such an indictment and under the 
circumstances disclosed in this bill of complaint. 

18. Collective bargaining as carried on through the wage scale 
committees of the operators and miners above described, has been in 
force in the bituminous coal mining industry in the Central Com¬ 
petitive Field for some thirty years last past, and the indictment 
aforesaid in paragraphs (a) and (b) (being as aforesaid two of the 
])aragraphs having to do with the manner of the alleged conspiracy 
and the means by which it is alleged to have been carried out) - sets 
forth and refers to various joint conferences with miners and opera¬ 
tors, therein including specifically the so-called Washington Wage 
Conference held in the City of Washington in the months of Sep¬ 
tember and October, 1917, and the Washington Wage Agreement 
which was entered into betwi.'en the wage scale committees of the 
operators and of the United ^Mine Workers of America representing 
the miners in the Central Competitive Field. 

As above stated, neither of the plaintiffs herein nor said Wentz 
nor said Couffer have had anything whatsoever to do with any of 
the wage scale conferences, or the wage scale agreements relating to 
the terms and conditions of employment in the bituminous coal 
mines of the Central Competitive Field and none of them had an}^- 
thing whatsoever to do with the aforesaid Washington Wage Agree¬ 
ment, nor did they or any one of them participate in said Wash¬ 
ington Wage Conference, and the plaintiffs have been informed, 
and therefore allege on information and belief, that at said Wage 
Scale Conferences, held as aforesaid from time to time during many 
years past, instead of there having been anything approaching a 
conspiracy between the operators and the miners there present or 
represented, there was well nigh continuous controversy between said 
operators on the one hand and said miners on the otlier hand, and 
no agreement as to terms or conditions of employment of said miners 
was ever arrived at without protracted and oftentimes bitter discus¬ 
sion; and that at said wage scale conferences as these plaintiffs are 
informed and believe, no agreement or arrangement was ever made 
or entered into for the purpose, or having a tendency, to restrict 
production of coal or enhance the price thereof. 

19. In view of the fact that the allegations contained in said in¬ 
dictment concerning said conferences and agreement purport to re¬ 
late to a conspiracy to which the plaintiffs herein and said Wentz 
and said Couffer are alleged in said indictment to have been parties, 
the plaintiffs herein show to the Court the following facts concern¬ 
ing said Washington AVage Agreement which appear in public rec¬ 
ords and from other sources of information accessible alike to de¬ 
fendants herein and to said plaintiffs, to-wit: 
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29 The so-called Washington Wage Agreement, entered into 

at a joint conference of coal operators and United Mine 
Workere of America, held, as aforesaid, in the City of ashington 
in the months of September and October, 1917, was a supplement 
to the so-called New York Wage Scale Agreement made in 1910 
between the operators and miners in said Central Competitive Field 
and was entered into “with the otlicial approval and sanction ot the 
United States Fuel Administrator” a.s is stated by President Wilson 
in his letter dated “The White House, Washington, December 19, 
1919,” addressed to Mr. Henry M. Robinson, of Ravenna, Ohio, 
whom the President had appointed a member of the Bituminous 
Wage Commission to investigate the controversies which had arisen 
in the summer and fall of 1919 between the operatoi-s and the miners 
in the Central Competitive Field, and had led to the strike of the 
P^nited Mine Workers of Aiiierica in November and December of 


that year. 

The fact that the Fuel Administration had given its ap]jro\al and 
sanction to the Washington Wage Agreement was specifically set 
forth in the bill of complaint filed in the name of the United States 
of America in the District Court of the United States for the District 
of Indiana by defendant herein, L. Eit Slack, then Ihiited States 
Attorney, C. B. Ames, Assistant to the Attorney General, and Heniw 
S. Mitchell, Special Assistant to the Attorney General, on or about 
the 31st day of October, 1919, and sw^orn to by said defendant 
herein, L. Ert Slack, copy of which will be produced at any hearing 
in this cause and to which reference is hereby made. In and by 
said bill of complaint the United States sought to enjoin the minei;s, 
members of the United Mine M^orkers of America, who .were therein 
named as defendants (no operators l>eing included) from inaugu¬ 
rating or carrying on the strike above referred to in the Central 
Competitive Field in violation of the terms of this Washington 
Wage Agreement which had, as above stated, received the official 
.‘sanction of the Fuel Administration and of the President himself. 

Under the Lever Law the President was, as the plaintiffs are ad¬ 
vised and believe, authorized by Congi’ess to make or approve such 
agreements, and in said bill of complaint filed by the Governrnent 
in the District Court of Indiana, as aforesaid, this Washington Wage 
Agreement was relied upon by the Government as being lawful and 
binding upon the United Mine Workers of America and its mem- 
boi*s, and in that proceeding the Government took the position that 
the miners had no right to violate the same. It was on this bill of 
complaint that the United States District Court for the District of 
Indiana entered an injunction restraining the miners form cMling 
or carrying on said strike. 

The" President in his letter to Mr. Robinson above mentioned • 
called attention to the fact that this AVashington AVage Agreement 
had several months to run at the time the miners presented to the 
operators their demands for large increases in wages and changes in 
working conditions in September, 1919. The President in his state¬ 
ment made public by him at or about this time in the fall of 1919, 
stated that the strike of the miners under the circumstances then 
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existing and in violation of the terms of the Washington Wage 
Agreement was “not only unjustifiable but was unlawful.” The 
proceedings of the Washington Wage Conference were printed in a 
])amphlet covering some one hundred pages and were given wide 
])ublicity, and the AVashington Wage Agreement was promptly sub¬ 
mitted to Fuel Administrator Garfield and by him, as jdaintiffs are 
advised and believe, to President AVilson himself. 

Copy of the AA^ashington AA^'age Agreement, which forms so con- 
‘<picuous a charge in the aforesaid indictment, is hereto attached, 
marked Exhibit “C” and made a part hereof, and these ])laintiil*s 
show that there is nothing in said AA’^ashington AVage Agreement 
and that there was nothing in the proceedings of the Conference 
at which it was entered into, to justify or support the charge con¬ 
tained in said indictment that said agreement and said conference 

were the means or constituted any part of an illegal conspir- 
ot) acv Ijctween the two hundred and twentv-six defendants 

• ' c 

named in said indictment or any of them, or any other par¬ 
ties whatsoever; and the plaintiffs further show that said AVasliing- 
ton AA^age Agreement was entered into with the sanction and a]>- 
])roval of the Fuel Administrator and of the President, acting under 
the Lever Law as aforesaid, a^id that parities to said agreement can¬ 
not be charged with having done an illegal or unlawful act by' 
reason of having entered into such agreement so approved by the 
Fuel Administrator and tlie President, acting under the authority 
aforesaid. 

20. AA^ith reference to the strike of the United Mine AA'orkers of 
America in the Central Competitive Field in the fall of 1919, which 
is charged against plaintiffs herein and against said AA^entz and said 
Couffer and with which strike said plaintiffs and said AA’^entz and 
said Couffer had nothing whatever to do, plaintiffs herein show that 
the steps leading up to said strike, including the demands for¬ 
mulated at Cleveland by the United Mine AV^orkers of America in 
September, 1919, and referred to in said indictment, the conferences 
held at AVashington and elsewhere between the wage scale commit¬ 
tees of the operators and miners in said Field, the activities of the 
then Secretary of Labor, and the inters’ention of President AA'ilson 
seeking a settlement of the strike by negotiation and arbitration, and 
the consent of the operators to such proposal of the President and its 
rejection by the miners; all were matters of common and public 
knowledge, and are set forth in the bill of complaint above referred 
to filed by the Government in the United Staites District Court for 
the District of Indiana in October, 1919, fis aforesaid and reference 
is hereby made thereto for a more detailed statement of said several 
activities, including those of the officials and representatives of the 
• United Startes Government. In said bill of complaint it is alleged 
that the miners defendants therein were trying to “coerce and force 
the operators” to grant their demands which they had formulated 
at the convention at Cleveland, held hy the United Mine AA’^orkers 
of America as afore.said. And it was upon sadd bill of complaint 
so filed in the name of the United States by the defendant Slack 
and sworn to by him, that an injunction against the miners was 
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granted by the Judge of the United States District Court, as afore¬ 
said. 

In the indictments above referred to returned by the United States 
Grand Jury for the District of Indiana, both the indictment in 
March, 1920, under the Lever Law, and the present indictment 
under the Sherman Law, it is charged that these same mind’s (who, 
according to tlie aforesaid bill in equity tiled in the same court, 
were seeking to “coerce’’ the operatoi*s) were engaged in an illegal 
conspiracy with the same operatoi’s to bring al>out the strike called 
for the purpose of enforcing the aforasaid demands of the miners. 

And plaintiffs show that instead of there having been any con¬ 
spiracy between the operators and the miners to bring about the 
1919 strike in the Central Competitive Field, everything possible 
was done by the operators to avoid such Cirtastrophe, as appeal’s by 
the Government’s own sworn bill of comjilaint filed in said District 
Court of the United States for the District of Indiana, as aforesaid, 
and efforts to avoid the strike were made by the officials of the Gov¬ 
ernment, including Secretary of Labor Wilson, Fuel Administrator 
Garfield, and President Wilson himself; and that the final settle¬ 
ment of the strike was brought about, as these plaintiffs are advised 
and believe, through the negotiations of Attorney General Palmer 
with the officers of the union, and said Attorney General went to 
Indianapolis and asked that the contempt proceedings against the 
minei’s for violating said injunction of the coui’t should not be 
pressed. And plaintiff’s further shoiy that Attorney General Pal¬ 
mer, in testifying before the sub-committee of the Committee on 
Interstate Commerce of the United States Senate on December 19, 
1919, in referring to this strike and its settlement, said: 

“The Government had the option at the beginning of going into 
the criminal courts under the Lever Food Control Act and 
31 punishing these defendants (the miners) by fine or imprison¬ 
ment if they should be convicted of violation of that law, or, 
on the other hand, of going into the court in the civil side and en¬ 
deavoring to prevent the accomplishment of acts which would 
amount to a violation of that law. The first alternative would have 
resulted in punishing a lot of men, with very doubtful results as to 
the practical matter of producing coal. I felt that I am not only 
a public prosecutor, but I am the counsel for the Government in a 
sense, and that it was my duty to decide between those courses in 
the way that would be for the general public welfare and I exercised 
the option, therefore, of going into the civil-courts on the civil side 
and asking for an injunction. Having done that, I think I should 
stand by it. It has now accomplished its purpose and I do not 
think it would be wise or proper, having thus exercised that option, 
and having made it accomplish its purpose, to go back and start 
over again on the criminal side against these men.” 

The above testimony of the Attorney General appears in the 
printed proceedings of the above mentioned sub-committee entitled 
“Increased Price of Coal,” part II, page 631. 
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21. And the plaintiffs allege on information and belief that on 
or about the 30th day of September, 1920, said Attorney Genenil 
Palmer sent to the defendant Van Niiys, United States Attorney 
for the District of Indiana, the following telegram, to-wit: 

“It has been reported to me that Grand Juiy proceedings against 
coal operators in central competitive field and representatives of 
miners growing out of mutual conferences are under contemplation 
at Indianapolis. Please inform me immediately whether you know 
of any such proceedings under contemplation either by your office 
or by Mr. Simms.” 

and that in reply to said telegram from said Attorney General Pal¬ 
mer, said defendant Van Nuys on the same day sent to said Attorney 
General the following telegram, to-wit: 

“Investigation of coal business during summer luis i*evetdetl facts 
which may justify indictment of additional defendants and addi¬ 
tional classes of defendants. Matter has been discussed by Simms, 
Slack and myself, but no definite conclusions reached. Investiga¬ 
tions still continue. Upon their completion matter to be discussed 
in conference. Recent mutual conferences not involved in contem¬ 
plated action.” 

and in reply to said telegram from said defendant Van Nuys, II. S. 
Mitchell, Acting Assistant Attorney General, on or about October 
2, 1920, sent the following letter to said defendant Van Nuys, to-wit: 

“Your telegram of September 30th, stating that an investigation 
of the coal case has revealed facts which may justify additional 
indictments, has been received. The Attorney General has in¬ 
structed me to request that before seeking indictments in this 
matter you should consult with and lay the mcts before ilie Depart¬ 
ment.” 

And the plaintiff’s show on information and belief that the “mu¬ 
tual conferences” referred to in the first of the aforesaid telegrams 
were conferences between the Scale Committees of the operators and 
the miners, such as those mentioned in the indictment aforesaid, 
including the so-called Washington Wage Conference, above par¬ 
ticularly described, and that the “Mr. Simms” referred to in said 
telegram was a former Special Assistant Attorney General, 
32 who previously had had charge of the aforesaid indictment 
under the Lever Law, herein elsewhere more particularly 
described, in said United States Court for the District of Indiana, 
and had resigned from such office in October, 1920, because said 
Attorney General Palmer, as said Simms claimed, had sought to 
restrict the character of proof to be introduced at the trial under 
said Lever Law indictment. 

And the plaintiffs, refening to the second of the aforesiiid tele¬ 
grams, (o-wit* the one from said defendant Van Nuys to sj\id 
Attorney General dated September 30, 1920, show on information 
and belief that the phi'ase therein used of “recent mutual con- 
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ferenees,” which said defendant \^an Nuys stated were not involved 
in the contemplated action, referred to and included wage scale 
confeivnces of the character above described, and of recent date, such 
as the last of said conferences held in the city of New York in or 
about the months of Marcli and April, 1920, pursuant to the express 
directions contained in the award of the Bituminous Wage Com¬ 
mission appointed l)v the }h*esident, and the request and direction of 
the President himself, and with the written approval of the Depart¬ 
ment of justice. And the plaintiffs show that, in truth and in fact, 
under the terms of the aforesaid indictment returned as aforesaid by 
the United States Grand Jurors in and for the District of Indiana, 
at the instance of said defendants Yim Nuys and Slacks said New 
York Wage Scale Conference of March and April, 1920, held as aforc- 
si\id at the direction and witli tlie approval of the different aforc^- 
sjiid representativevS of tlic Government of the United States, was 
included as one of the acts eliarged as constituting part of tlie 
criminal conspiracy alleged to have been entered into by the two 
hundred and twenty-six defendants therein named, inasmuch as 
said indictment described in general terms all the wage scale con¬ 
ferences that had been held Ijetween oi>erators and minei*s during 
the three yeai*s prior to the return thereof. And the plaintiffs show 
that the lYesidcnt, by his action in a])proving and directing the 
holding of siiid wage scale conference's and the making of the wage 
scale agreement thereat, was [)roi*eeding under the authority and 
power vested in him under the Lever Law, and that any agreement 
so entered into cannot ])ossibly be made the basis of the charge of 
illegal conspiracy. 

And the plaintiffs show on information and belief, referring to the 
aforesaid letter of October 2, 1920, from said Mitchell, Acting 
Assistant Attorney General, to said defendant Van Nuys, that in 
spite of such express request from said Attorney General Palmer to 
said defendant Van Nuys that, before seeking any indictments in 
the matter referred to, he ‘^should consult with and lay the facts be¬ 
fore the Department,’’ said defendant Van Nuys did not, in truth and 
in fact, so consult with the Department of Justice or lay the facts 
before it prior to the presentation to said Grand Jury of the veiy 
maud’s refeiTed to in said telegrams and said letter or the return of 
the indictment based thereon. And the plaintiffs show that said de¬ 
fendant Slack, as aforesaid, was fidly advised of the contents of the 
aforesaid telegrams and letter, and of the sjxjcial request therein 
contained as aforesaid on the part of said Attorney General, and 
that said defendants Van Nuys and Slack occupying the position 
they do as aforesfiid wei’e, as the plaintiffs are advdsed and believe, 
subject to the direction and control of the then Attorney General of 
the Unite<l States, as hereinafter more particularly set forth, in any 
proceedings instituted, or about to be instituted, under the Sherman 
and other Anti-trust Taiws, and that said defendants Van Nuys and 
Slack w’ere, under the provisions of the Acts of Congress, subject to 
the control of sjiid Attorney General in such matters, and in seeking 
for and obtaining the return of said indictment, as aforesaid, under 
the circumstances above set forth, said defendants Van Nuys and 
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Slack completely ignored the request and directions of the Attorney 
General, lUid plaintiffs allege, on information and belief, that said 
Attorney General did not at any time approve or authorize the in¬ 
stitution of the proceedings which led up to, and resulted in, the 
letiirn of said indictment under the Shennan Act. 

22. And the plaintiffs charge on information and belief 
that the defendants Stack and Van Nuys, in drawing the 
afori‘said indictment against the })laintiffs herein and two hundred 
and twenty-four other defendants named in said indictment, and 
in procuring the indictment of all of said defendants by the Grand 
Juroi*s as aforesaid, have deliberately, and in pursuance to a gen- 
(‘ral ])lan on their [)art, undertaken to destroy the whole structure of 
the bituminous coal industry as conducted for a long period last 
past in the United States. 

And the plaintiffs allege on information and Wief that, as part 
of stiid plan, said defendants Slack and Van Nuys, i>rior to the re¬ 
turn of the ]>resent indictment under the Sherman Anti-trust Law 
prepared, or took part in the pre))aration of, a certain indictment 
under the Lever Law returned by the United States Grand Jurors of 
the district of Indiana against a large number of operators and 
miners, nearly all of whom are also included as defendants in the 
])resent indictment under the Shennan Law, which indictment under 
said Lever Law was based upon the same charges as those appearing - 
in the present indictment umler the Sherman l.aw, and is still pend¬ 
ing and undisposed of in the said United States District Couri for 
the District of Indiana. Said Couffer, agent of the National Coal 
Association, as aforesaid, was included in and made a defendant in 
said indictment under the Lever Law’, which indictment charged in 
one of the counts thereof that one of the means for carr\dng out the 
conspiracy therein alleged was the interchange of market in¬ 
formation, thereby refemng, as these plaintiffs are informed and 
believe, to the system of reports made by said Couffer as aforesaid. 

In view of the fact that said Couffer was ob\'iously included as one 
f»f the defendants in said indictment under the Lever Law because of 
his then official connection with said National Coal Association, and 
because of his activities in its employ, said plaintiff, National Coal 
Association, assumed, as it properly should, the defense of said 
Couffer against the charges brought in said indictment, and has 
already been put to great trouble and expense in preparing said de¬ 
fense and protecting said Couffer against removal from the jurisdic¬ 
tion of his domicile in the Northern District of Illinois, Eastern 
Division, to said District of Indiana. 

And the plantiffs allege on information and belief that the 
aggregate expenses incurred by said National Coal Association and 
the different coal operators who were named as defendants in said 
last mentioned indictment under said Lever Act (many of w’hom 
are members, directly or indirectly through their local associations, 
in said National Coal Association), in preparing the defense against 
the charges contained in said indictment under the T./ever Law, and 
in resisting removal to said District of Indiana, have already 
amounted to a very large sum of money, to-wit, hundreds of thou- 
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sands of clonal's, which said National Coal Association or said coal 
operatoi's have been forced to incur liecause of the unjust and un¬ 
founded charges brought against them by said defendants, Slack and 
Van Nuys, in and through the return of said indictment under the 
Ix'ver Law by the CJrand Jurors in and for said District of Indiana, 
as aforesaid. 

And the plaintiffs allege on information and belief that said de¬ 
fendant Slack and Van Nuys, in the attac'k made by them as aforc*- 
said upon the plaintiffs herein and upon said Wentz and said Conifer, 
and the local operatoi*s, trade iissociations and trade bureaus, ai*e 
seeking to destroy, and will destroy, unless they arc enjoined by this 
Court as hereinafter prayed, said National Coal Association, and stiid 
l<K*al associations and Inireaus, in spite of the fact that said Assoc'i- 
ations have been organized and conducted for legitimate and lawful 
objects and have becm of value and assistance, not only to those en¬ 
gaged in the bituminous (:oal industry, but also to the public gen¬ 
erally, and to the United States Government itself, and are seeking 
by their acts aforesaid to destroy the entire trade association movc^- 
ment, as carried on in the bituminous coal and other industries 
throughout the United Suites, which trade association move- 
34 ment has been beneficial to the public generally and was of 
supreme importance and aid to the Government in the 
mobilization of the industries of the country in the prosecution of the 
war and the maintenance of the national defense. 

And the plaintiffs allege on information and belief that said de¬ 
fendants, Slack and Van Nuys, threaten and will, unless restrained 
by the order of this Court, institute still other and further proceed¬ 
ings, in addition to those now pending under the Lever Law and 
under the Sherman Anti-trust I^w as aforesaid, against some or all 
of the defendants named in said indictments, including plaintiffs 
herein, for the purposes aforesaid, and in pursuance to the general 
plan of said defendants as aforesaid. And these plaintiffs charge 
on information and belief that such conduct on the pail of said de¬ 
fendants, Slack and Van Nuys, will, unless restrained by this Court, 
deprive these plaintiffs of the right guaranteed to them by the Con¬ 
stitution of the LTnited States and the Sixth Amendment thereto as 
aforesaid. 


23. And the plaintiffs are advised, and therefore aver that the acts 
aforesaid on their part or on the part of said Wentz or said Couffer, 
which constitute, as aforesaid, the basis for the unjust and unfounded 
charges brought against them and each of them in said indictment, 
were performed as aforesaid, with the sanction and approval as afore¬ 
said, of different officers and representatives of the Government, in¬ 
cluding the President of the United States, the Fuel Administrator, 
the Attornev General, the Interctate Commerce Commission, and 
other representatives of the Government above named, acting under 
the several laws of the United States above referred to, and pursuant 
to the power and authority vested by such laws in said representa¬ 
tives of the Government respectively. And the plaintiffs show that 
such act.'^ so performed, and with such sanction and ai)proval, could 
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not possibly constitute any proper basis for a charge of unlawful 
or criminal conduct on the part of them or either of them. 

24. And the plaintiffs are advised and therefore allege the fact to 
be that the enactment of said Lever Law by Congress, acting under 
the war power vested in it, in view of the national emergency then 
existing, repealed, moditied and suspended the provisions ol said 
►Gherman Anti-trust Law, so far as the same affected bituminous coal 
as a commodity and in so far iis the same related to the alleged acts, 
agreements, arrangements and conduct described in said indictment 
as a basis for the charges made against the defendants therein named, 
and when the President assumed control over the coal industry and 
whenever he exercised such control, either directly, or through any 
agents or appointees including the Fuel Administrator appointed 
by him as aforesaid, it became and was lawful for all of the defend¬ 
ants named in stiid indictment to recognize and obey the orders and 
directions made by the President and the Fuel Administrator with 
reference to the production, transportation and sale of coal and the 
]>rice of coal, and with reference to negotiations, dealings and con¬ 
tracts with the coal miners, and the United Mine Workers of America 
representing such miners engaged in the mining of bituminous coal 
in the Central Competitive Field, and it was a duty and obligation 
of said defendants named in said indictment, and of each of them, 
to fullv observe and obev the regulations and directions of the Presi- 
dent and said Fuel Administrator; and if they had failed to do so, 
they would have been subject to the penalty provided for by Section 
25 of said Lever Law. And the plaintiffs show that said Lever Law 
continued in full force and effect at all times during the three yeai*s 
just prior to the return of said indictment and that throughout said 
entire period the bituminous coal industry and all parties interested 
therein were subject to the right and authority of the President to 
control said industry, and the President of the United States had not 
at any time during the period covered by said indictment surrendered 
in any way his right to exercise control over the production, distribu¬ 
tion and sale of bituminous coal and had continued during 

ff”) the entire period covered by said indictment to exercise juris¬ 
diction and control thereover, and that while many of the 
ordei-s and regulations promulgated by the Fuel Administrator had 
been suspended prior to the return of said indictment, the President ' 
had'at all times the power to reinstate the same, and some of said 
regulations were still in full force and effect on the date when said 
indictment was returned. 

25. Plaintiffs are advised and therefore charge the fact to be that 
said indictment is not based upon any valid law of the United States 
applicable to the charges made therein and is insufficient and does 
not state an offense against the United States; that it does not state, 
as these plaintiffs are advised, with sufficient particularity the time, 
})lace and circumstance of the making of the alleged conspiracy 
set forth in the several counts 1 to 4 thereof or the establishment of 
the alleged monopoly set forth in count 5 thereof; that said indict¬ 
ment is duplicitous and otherwise bad in law. 
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And the plaintiffs are advised, and therefore charge tlie fact to be, 
that said United States Court for the District of Indiana had no juris¬ 
diction whatever to receive or entertain the indictment returned hy 
the Grand Jurors of said District as aforesaid as against the corpora¬ 
tion plaintiff, the National Coal Association, and said Grand Jurors 
liad no jurisdiction to indict said National Coal Association, and said 
defendants Slack and Van Nuys and the other defendants hereinafter 
specifically named have no authority in law to take or attempt to 
take the steps hereinafter set forth. 

And the plaintiffs show in this connection tliat section 12 of the 
aforesaid Clayton T.aw reads as follows: 

“That any suit, action or proceeding under the Anti-trust Laws 
against a corporation may be brought not only in the judicial district 
whereof it is an inhabitant, but also in any district wherein it may be 
found or transacts business; and all process in such cases may be 
served in the district of which it is an inhabitant or wherever it may 
l)e found. 

And plaintiffs show that under the provisions of said section which 
refers to and includes criminal, as well as civil, proceedings under 
the Sherman Law, a corporation defendant cannot be proceeded 
against except in the judicial district whereof it is an inhabitant or 
where it may be found or transacts business; and the plaintiffs 
further show that the National Coal Association is not, and never was, 
an inhabitant of the District of Indiana, but has been at all times un¬ 
der the law an inhabitant of the State of Delaware, where it was in¬ 
corporated, and that said National Coal Association cannot be found 
and does not transact business in the District of Indiana, and there¬ 
fore is not subject to indictment under the Anti-trust laws in that 
district; and that any summons that has been, or may be, issued 
against said National Coal Association in such proceedings instituted 
in said District of Indiana is null and void and cannot be served 
legally upon said National Coal Association or any of its officers or 
representatives in this District of Columbia or elsewhere. 

26. And the plaintiffs show that neither of them nor said Wentz 
nor said Couffer has been guilty of ahy such conspiracy or other crim¬ 
inal offense under the Sherman Anti-trust T.aw or anv other law of 

ft. 

the United States as is charged, or attempted to be charged, in said 
indictment, or any count thereof, and the plaintiffs show that neither 
of them, nor said AVentz nor said Couffer, at any time within the 
period covered by said indictment, to wit, within three yeare prior 
to the return thereof, attended any meetings or conferences in the 
District of Indiana or elsewhere, with the officers or representatives 
of the United Mine Workers of America, and that neither of them, 
nor said Wentz, nor said Couffer, has ever in any way confederated, 
conspired or agreed with said officers or representatives or with any 
members of said union for any illegal purpose whatsoever. 

66 27. And plaintiffs show that although for the reasons above 

stated said indictment constitutes no proper legal ha.sis for 
any proceeding against these plaintiffs, or either of them^ the de¬ 
fendants herein, or some of them, as the plaintiffs are informed and 
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believe, and therefore charge the fact to be, are about to start legal 
proceedings within the District of Columbia and the jurisdiction of 
this Court against said plaintiff Morro\y by filing with a United 
States Commissioner in and for said District of Columbia a complaint 
praying for a warrant for the removal of said plaintiff Morrow to the 
District of Indiana for trial on said insufficient and void indictment, 
said defendants in so doing, purporting to act under the provisions 
<»f Section 1014 of the Revised Statutes of the United States, and the 
defendant Splain, U. S. Marslial of this District, is about to serve- 
upon said plaintiff' Morrow and will so serve, unless restrained by an 
order of this Court, a warrant for his arrest returnable before such 
United States Commissioner. 

28. And the plaintiffs are informed and believe, and therefore 
charge the fact to be, that the defendants in this suit, other than said 
defendant Splain, or some of them, have caused to be issued, or are 
about to cause to Be issued, to said defendant Splain, as the United 
States Marshal in and for the District of Columbia a writ of summons 
for said coqDorate plaintiff. National Coal Association, requiring said 
corporate plaintiff' to appear and plead to said indictment in the 
United States District Court of Indiana upon a day certain with the 
direction to said Marshal to serve or cause the same to be served 
upon said corporate plaintiff in said District of Columbia and to make 
his return upon said writ of summons accordingly, and that said 
defendant Splain will, unless restrained by this 001114 , serve, or cause 
to be served, said summons upon said Morrow, or some other officer 
or representative of said National Coal Association in said District 
of Columbia. 

And the plaintiffs show that there is no lawful authority providing 
for the issuance of such writ of summons requiring the plaintiff 
National Coal Association to appear in said United States Court for 
the District of Indiana, or for the service of such summons in said 
District of Columbia; that the only means or method by which said 
plaintiff, the National Coal Association, can test the legality of such 
service of summons issued out of said United States District Court 
for the District of Indiana, other than in this suit in equity, would 
be by raising said question in said Ignited States District Court for 
the District of Indiana, by a motion to quash said indictment or the 
. service of said summons, or other appropriate action in said court; 
that to require said plaintiff. National Coal Association, to employ 
counsel and appear in said foreign jurisdiction in the District of 
Indiana,* where said plaintiff corporation is not an inhabitant and 
cannot be found and does not transact business, would be equivalent 
to removing said corporation plaintiff National Coal Association to 
such foreign jurisdiction under the aforesaid indictment, without 
first giving said corporation plaintiff an opportunity to prove in the 
district of its domicile or where it transacts business, lack of probable 
cause to believe that said plaintiff' has been guilty of any offense in 
said District of Indiana, and would deprive said corporation plaintiff 
of rights secured to it by the Constitution and laws of the Unit^ 
States. 
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29. And the plaintiffs show that under the provisions of section 
14 of the Clayton Law it is provided that: 

“Wherever a corporation shall violate any of the penal provisions of 
the Anti-trust Law, such violation shall be deemed to be also that of 
the individual officers, directors or agents of such corporation who 
shall have authorized, ordei’cd or done any of the acts constituting 
in whole or in part such violation, and such violation shall be deemed 
a misdemeanor and upon conviction therefor of any such director, 
officer or agent, he shall be punished by a tine of not exceeding $5,000 
or by imprisonment for not exceeding one year, or by both, in the 
discretion of the coui*t.’’ 

37 And in and by Section 5 of said Clayton Ltnv it is provided: 

“That a final judgment or decree hereafter rendered in any crimi¬ 
nal prosecution or in any suit or proceeding in equity brought b}*^ or 
on behalf of the United States under the anti-trust laws to the effect 
that a defendant has violated said laws shall be prima facie evidence 
against such defendant in any suit or proceeding brought by any 
other pai'ty against such defendant under said laws as to all matters 
respecting which said judgment or decree would be an estoppel as 
between the parties thereto.” 

And plaintiffs show that, by re^ison of such provisions of the Clay¬ 
ton Law and of the acts and purposes of the defendants Slack and 
Van Nuys herein set forth, the oflk*ei*s, I'epresentatives, agents and 
employees of the c^orporatibn plaintiff' herein are teiTorizSi by the 
present and further threatened prosecutions under the Anti-trust 
T^aws against the plaintiff's herein and the other officers and repre¬ 
sentatives and members of said plaintiff National Coal Association. 

And said defendants Slack and Van Nuys wdll, as these plaintiffs 
are advised and believe, unless restrained by the order of this Court, 
succeed in their purpose of destroying plaintiff National Coal Associa¬ 
tion by causing its officers, representatives and members to withdraw 
thei’efrom under the threat of further criminal prosecution, although 
said officers, representatives and members know that neither said 
plaintiff corporation, nor they themselves, have been guilty of the 
criminal chai'ges sought to be established against them by said de¬ 
fendants Slack and Van Nuys, and by causing said members to dis¬ 
continue the payment of dues by which said plaintiff Association is 
maintained and its assets to l>e expended in the preparation and pres¬ 
entation of its defensee. 

30. And the plaintiffs aver that not only do the securities, funds 
and other personal property of the plaintiff National Coal Association 
constitute property within the meaning of the Constitution of the 
United States £ind the several amendments thereto and the law of 
the land, but that also the use of .said property and the continuance 
of the existence of the plaintiff corporation and its right to conduct 
its affairs and activities in a legal manner as heretofore, are property 
also, and entitled to like protection under the aforesaid Constitutional 
provisions, and the plaintiffs say that any unlawful deprivation, 
through the acts of the defendants Slack and Van Nuys or of any of 
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the other defendanhs, of the sums accruing from time to time to 
coiporation plaintiff from its mcml>ers as dues or othenvise, would 
amount to depriving corporation plaintiff* of its propeHy, without due 
process of law and taking from it its private property for public use 
without just compensation, in violation of the provisions of the Con¬ 
stitution of the United States. 

81. And the plaintiffs show that if said coiporation plaintiff Na¬ 
tional Coal Association is forced to trial in said District of Indiana 
under said indictment, said plaintiff would be compelled to stand 
trial with over two hundred and twenty other defendants; that said 
indictment covers the periixl of three years prior to its return and also 
contains allegations covering the entire i)eriod of ten yeai*s prior to 
such return, and embraces within it.^ sco])e practically ever}' act or 
thing which has been done or jierfurmed l)y each and ever}' of said 
two hundred and twenty-six defendants in connection with the coal 
industr}' during said jx^riod of ten yeai-s; and at the trial of said 
case the-Government will presumably attempt to introduce testimony 
in support of each and ever}' one of the charge.^ made in said indiet- 
men t, and each and every one of the defendants, who is brought 
within the jurisdiction of said United States District Court, and placed 
on trial there, will presumably attempt to introduce evidence disprov¬ 
ing each and every such charge; that such trial will require 
88 the introduction of records and other evidence, both docu¬ 
mentary and oral, pertinent to each and every of the issues 
contained in said indictment and tending to establish either the guilt 
or innocence of each of said two hundrexl and twenty-six defendants, 
or so many of them as may be brought within the jurisdiction of the 
court and placed on trial; that the trial of so many defendants upon 
an indictment covering so long a period of time and embracing such 
a large number and variety of different charges will, as these plain¬ 
tiffs are informed and believe, consume a long period of time, to-wit, 
six months or more, and will, if the plaintiff* National Cod Asso¬ 
ciation is brought within that jurisdiction and there placed on trial, 
necessitate tl)e production in the District of Indiana of the records, 
books, files and coiTes}X)ndence of said plaintiff, and the attendance 
of many of its employees for the ])Uipose of giving testimony, and 
this will result in complete demoraliziilion of tlie business and affairs 
of the plaintiff the N^ational Coal Association for a long period of 
time, and will put it to great and unconscionable expense in defend¬ 
ing itself against the unwarranted charges contained in said indict¬ 
ment, under none of which is it guilty and with most of which it has 
no possible connection whatsoever, such as the Wage Scale Confer¬ 
ences and Agreements in tlie Central Competitive Field, forming, as 
they do, a prominent and fundamental part of the chai'ge of con- 
i^piracy which is the basis of said indictment; said,loss and injury to 
the said corporation plaintiff would in the aggregate be many times 
the aforesaid sum of $3,000, exclusive of interest and costs; and 
said corporation plaintiff would he obliged to pay all of such ex¬ 
pense and incur all of such loss before it could obtain a review either 
by the Circuit Court of Appeals or by the United States Supreme 
Court of the action of the trial court, should it hold that it had juris- 
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diction over said plaintiff, and said plaintiff has no adequate remedy 
at law, and its rights can l)e protected only in this court of equity 
and by the granting of the relief hereinafter prayed. 

.32. And the plaintiffs further aver that the plaintiff Moitow, who 
is at present in i*eceipt of a large annual salary from said corporation 
plaintifl*, to-wit, an amount far in excess of the amount above men- 
tionefl of $3,000, exclusive of intei*est and costs, is in danger of losing 
the same by reason of the attacks and pei*secution as aforesaid by said 
defendants Slack and V^ui Nuys upon the plaintiffs herein; and that 
if said defendants are permitted to serve sjud plaintiff Morrow with 
a warrant for his arrest in a proceeding instituted for his removal 
to the District of Indiana, and to seiwe upon stud individual plaintiff 
. or some other officer or reju’esentative of said corporation plaintiff 
National Coal Association any summons returnable before said United 
States District Court for tbe District of Indiana, purporting to require 
said corporation plaintiff to appear liefore said court last mentioned, 
the I’esult of such service of warrant or summons will be to cause the 
complete demoralization of the affaii*s and activities of said coi'pora- 
tion plaintiff, the disorganization of its working force, employees 
and membership, the interference with its collection of dues and its 
dissolution or the cessation of its association activities; all to the 
irreparable loss and damage of said plaintiffs National Coal Associa¬ 
tion and Morrow and each of them, and far in excess of said three 
thousand dollare, as hereinlH^fore alleged. 

And the plaintiffs show that said plaintiff Moitow is, and for the 
full period of the existence of the plaintiff National Coal Associa¬ 
tion has been, employed by sjiid corporation plaintiff as its principal 
managing officer and, as such, is constantly engaged in the conduct 
of its affairs; that said indivi(lual plaintiff has built up and created 
the organization of said corporation plaintiff and his continued pres¬ 
ence and active participation in the conduct and business of said cor¬ 
poration plaintiff is necessjiry in order to preserve and protect the 
interest of said coiporation; that the enforced removal of said plaintiff 
Morrow to Indiana for trial under the indictment aforesaid, which 
would inevitably require his presence in Indiana for many months, 
and would require the production in said court in Indiana at 
39 said trial of said Moitow, of voluminous files and records of 
said corporation plaintiff, including, as the plaintiffs believe, 
many thousands of documents and other corporate papers necessary" 
to the daily and continuous carrying on of the activities of the cor- 
])oration plaintiff, would cause great and irreparable loss and dam¬ 
age to each of said plaintiffs National Coal Association and Morrow. 

33. And the individual plaintiff Morrow herein is unwilling to 
be removed from the district of his domicile to be tried in the In¬ 
diana District upon such an indictment as that there returned against 
him, for the following, among other reasons: 

(a) There are some two hundred and twenty-six defendants 
named in said indictment now pending at Indianapolis, all charged 
with conspiring together in the manner and for the purposes abov^e 
set forth; and under said blanket charge of a general conspiracy, there 
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are assembled under the allegations of said indictment a very large 
number, to-wit, some one hundred and fifty different, and for the 
most part unconnected, acts which were perfonned, if at all, in dif¬ 
ferent parts of the United States and in most, if not all instances, out¬ 
side the jurisdiction of said District of Indiana; and under such 
circumstances it \U11, in the very nature of things, })e absolutely 
impossible, as the plaintifl's are advised and believe, in a protracted 
tri^ before a jury of so miiny defendants and involving such a large 
number of different alleged acts, and requiring the introduc¬ 
tion of innumerable documents (numbering into the hundreds of 
thousands) and the taking of oral testimony (covering many thou¬ 
sands of pages in the report thereof) to secure adequate presentation 
and consideration of the particular facts relating to the rights of each . 
of the defendants named in said indictment or to obtain the fair 
and impartial trial assured to said defendants under the Sixth Amend¬ 
ment to the Constitution of the United States as aforesaid. 

(b) The plaintiffs believe and therefore aver that the indictment 
pending in said District of Indiana under said Sherman Law is not 
a valid indictment and is not brought in accordance with the law. 

(c) The individual plaintiff relies upon and claims his constitu¬ 
tional rights under the Sixth Amendment to the Constitution of 
the United States to be informed of the nature and cause of the action 
against him and he gets no sufficient information concerning the 
same from said indictment. 

(d) The individual plaintiff will, if he is removed to the District 
of Indiana for trial, suffer irreparable loss and injury to his indi¬ 
vidual property, from the very fact of such removal and being placed 
on trial under said indictment in view of the facts above alleged, 
even though said trial should result in the acquittal to which he 
ivould be entitled under the law and the facts, and which acquittal 
he would be sure to secure in any impartial and just trial—such 
impartial and just trial being impossible under the circumstances 
and on the present indictment for the reasons above set forth. 

34. And the plaintiffs show that, unless the defendants are en¬ 
joined as hereinafter prayed from serving process upon plaintiffs 
herein as hereinbefore set forth, plaintiffs and each of them will suf¬ 
fer great and irreparable damage for which there will be no full, 
complete or adequate remedy at law; that if said corporation plain¬ 
tiff National Coal Association is ser\’ed by summons as aforesaid, it 
will be forced, without any sho\rtng having been made in the juris¬ 
diction where it is an inhabitant, or in this District where its head¬ 
quarters are located and it transacts its business, that there is prob¬ 
able cause to believe that it is guilty of any of the offenses charged 
in said indictment, to go by its representatives or attorneys into the 
District of Indiana and seek to protect its rights there as one of two 
hundred and twenty-six defendants, and for the reasons aforesaid 
its remedies there would be altogether inadequate, and said National 
Coal Association would thus be deprived of its Constitutional rights 
as above set forth. 

If the defendants are not restrained from serving the said Morrow, 
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individual plaintiff herein, and the said Wentz and Couffer 
40 with warrants returnable before the United States Commi^ 

• sioners sitting in the several districts of their respective domi¬ 
ciles, said individual plaintiff's, and each of them, will be compelled 
in the hearings before said Commissioners respectively and in ^tab- 
lishing their several defenses against such removal to the District of 
Indiana for trial under said indictment and on the numerous vague 
and uncertain charges therein contained, to introduce before said com¬ 
missioners respectively an enormous amount of oral and documen¬ 
tary evidence, in order adequately to present to said commissioners 
all of the facts tending to sliow that there is no probable cause to 
believe that the said Morrow, or said Wentz or said Couffer has been 
guilty of any of the offenses charged in said indictment. 

And the plaintiffs show that in each of said removal proceedings 
so about to be instituted and prosecuted by said defendants against 
the plaintiff Morrow in the District of Columbia, and against said 
Wentz in the Eastern district of Pennsylvania, and against said 
Couffer in the Northern District of Illinois, Eastern Division, sub¬ 
stantially the same issues will be presented and substantially the 
same evidence will be introduced on behalf of each of them, since 
each of them is indicted, as appears from the terms of said indict¬ 
ment, because he was connected with said National Coal Association 
and acted on its behalf, and this would necessitate the presentation, 
in each of the three sepai:ate proceedings aforesaid and in each of 
said three districts, voluminous evidence, both oral and documentary, 
showing the organization, history and activities of the National Coal 
Association and its officers, as in this bill of complaint outlined, and 
• the true facts concerning the conduct and activities of said Morrow, 
said Wentz, and said Couffer upon which conduct and activities the 
aforesaid charges in said indictment purport and pretend to ^ 
founded; and that the financial burden of producing the aforesaid 
voluminous evidence in each of three said separate proceedings and 
in said three districts would be very large and would, as these plain¬ 
tiffs are advised and believe, necessarily be borne and paid by said 
National Coal Association, inasmuch as said plaintiff Morrow, said 
Wentz and said Couffer, are indicted and placed in peril of being fined 
or imprisoned because of their official activities as officers and agents 
of said National Coal Association. And the plaintiffs show that such 
removal proceedings might, and as these plaintiffs are advised and be¬ 
lieve, will, unless the defendants herein are restrained as hereinafter 
prayed be instituted in each of said three separate districts at or about 
the same time; and that the hearings in each of said districts might 
be had, or attempted to be had, simultaneously, and plaintiffs aver, 
on information and belief, that said ‘defendant Slack has refused .to 
entertain any proposition for the consolidation of removal proceed¬ 
ings against different defendants, residing in different districts and 
named in said indictment; and that it would be utterly impossible 
for the said National Coal Association, upon whom, as aforesaid, the 
responsibility and burden rest of defending its said officers and said 
Couffer in the aforesaid proceedings, to produce witnesses simul¬ 
taneously in each of said three districts, and that even if said pro- 
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ceedings are heard at different times it will be impossible adequately 
to present in each of said three proceedings and in said three districts 
the evidence pertinent and material for the purpose of showing lack 
of probable cause against the particular individual there sought to be 
removed, and that it will be impossible to produce in each of said 
proceedings the great mass of documentary evidence above referred 
to and consisting of original records, correspondence, files and other 
papers, which, having once been introduced before one commissioner, 
in one of the three proceedings aforesaid, will not be available for 
production before another commissioner sitting in another district 
in another of said three proceedings. And the plaintiffs show that 
such proceedings so threatened and about to be instituted in each of 
said three several districts will constitute vexatious and oppressive 
prosecution of the plaintiffs and each of them, and of said Wentz 
and said Couffer, and will be in accord with the general plan out¬ 
lined of said defendants Slack and Van Nuys to destroy said plain¬ 
tiff, National Coal Association, and will cause said National 
41 Coal Association and the individual plaintiff and said Wentz 
and said Couffer, and each of them, great and irreparable in¬ 
jury in violation of the rights guaranteed to them under the Consti¬ 
tution of the United States and under the Sixth Amendment thereto 
securing to them, and each of them, the right to have the question of 
probable cause determined in the district of their respective domiciles, 
after a fair and impartial hearing, before being required to appear 
in the United States District Court- for the District of Indiana. 

And the plaintiffs show that in each of said three removal pro¬ 
ceedings to be instituted separately in said three districts aforesaid, 
it will be necessary to bring before the commissionei's respectively 
a large nuniber of witnesses residing and at present to be found in 
places outside of the respective districts where such proceedings will 
be instituted; and therefore beyond the jurisdiction of such commis¬ 
sioners rospectively; and under the statutes of the United States and 
the decisions of the court said commissioners have no authority to 
issue subpoenas running beyond the territorial limits of the several 
Districts in which they are located, to bring such witnesses before said 
commissioners respectively; and as these plaintiffs are advised and 
believe, there is no authority in such United States Commissioners 
to issue any commission or dedimus for the taking of testimony of 
witnesses beyond the territorial limits of the particular district where 
such commissioner is sitting, and if such is the law, the said plain¬ 
tiff Morrow and the said Wentz and Couffer would be unable to pro¬ 
duce before said commissioners respectively necessarj^ evidence show¬ 
ing lack of probable cause, and said individuals and said National 
Coal Association and each of them would be deprived of their Con¬ 
stitutional right to introduce in a hearing in the District of their 
respective domiciles all pertinent or material evidence tending to 
show such lack of probable cause. 

In this equity proceeding instituted in this Court, this Court can, 
as plaintiffs are advised and believe, pass upon and determine the 
different issues which will be raised in each of said removal proceed¬ 
ings aforesaid in each of said three districts, and vexatious and op- 
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prft'^sive litigation can be avoided and the issues presented Ibis 
bill of complaint for final determination by the Court can and 
doubtless will, by the filing of answers by the defendants, be greatly 
simplified and reduced in number, through the admissions which 
such answei's would contain of facts alleged in the bill of complaint, 
many of which are matters of common knowledge and public record 
in said District and therefore, as the plaintiffs believe, are not sus¬ 
ceptible of denial or controvci'sy, and tliis court can issue such process 
as may be necessary for securing the testimony of any material wit¬ 
nesses to be found in any i)art of the United States and-sought to 
be produced before this court bearing on the question whether there 
is probable cause to believe that either of the plaintifl’s or the said 
Wentz or said Couffer has hecn guilty of any of the ofl'enses charged 
in said indictment in the District of Indiana or elsewhere and hear¬ 
ing upon the several matters alleged in this bill of conij)laint. And 
this court, having once taken jurisdiction, can and will, as the plain¬ 
tiffs are advised and believe, dispose of all of the issues in the several 
removal and other jiroceedings or steps already instituted or taken, 
or about to be iiistituted or taken by the defendants, as aforesaid, 


for the purpose of forcing each of the plaintiffs herein and the said 
Wentz and said Couffer to appear in the Unite<f States District Court 
in and for the District of Indiana, and to subject themselves to the 
jurisdiction of said court and stand trial under the aforesaid indict¬ 
ment under the Sherman law. 

And the plaintiffs show that for the lea.'^ons aforesaid the |»laintiffs 
can secure adequate relief in the premises only in this court of equity 
and the granting of the relief hereinafter prayed. 

35. And the plaintiffs are advised and therefore allege that under 
the provisions of the Anti-trust Laws of the United States, as inter¬ 
preted by the Department of Justice and the official representa- 
42 lives of the United States Go\'Drnment for a long period last 
past, the control of all proceedings under such Anti-trust 
Laws, including the Sherman Law, is vested in the Attorney Gen¬ 
eral of the L^nited States; and the plaintiffs herein are advised and 
therefore allege that the defendant herein, the Attorney General 
of the United States, is vested with control over the aforesaid criminal 
proceedings now pending in the United States District Court for the 
District of Indiana and over any process that may be issued therein 
against said plaintiffs or any of them, and over the service of such 
process, and is likewise vested with authority to direct and control the 
actions of stud defendants Slack, Special Assistant Attorney General, 
and Van Nuys, United States Attorney, tuid the other defendants 
herein named, in connection with said criminal proceedings uder 
the Sherman Anti-trust Law. 

And the plaintiffs show that said defendant Attorney General is 
within the jurisdiction of this court and that he and his assistants and 
representatives, including said defendants Slack and Van Nuys and 
the other defendants who are United States Attorneys or Marshals 
of the several Districts of the United States aforesaid, and are severally 
under the jurisdiction and control of said defendant Attorney Gen¬ 
eral, can and should be enjoined from serving or causing to be served 
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upon the plaintiff the National Coal Association any process issuing 
out of said United States Court for the District of Indiana in the 
])roeeedings aforesaid instituted under the Sheriuan Anti-trust Law, 
for the purpose of requiring said corporation plaintiff to appear in 
said proceedings in said court, and should also be enjoined from 
removing or seeking to remove the said Moitow, individual plaintiff 
herein, or the said Wentz or said Couffer to said District of Indiana 
for trial in the aforesaid ])roccedings in the Lhiited States Court for 
said district. 

And the plaintiffs show that Charles D. McAvoy, the United States 
Attorney for the Eastern District of Pennsylvania, and Frank J. 
Noonan, the United States Mai*shal in and for said district, will, as 
the plaintiffs cU-e informed and believe, unless restrained by the order 
of this court, sene or cause to be sened upon said Wentz as the 
President of the said National Coal Association, a summons or other 
ju’ocess issuing out of said United States District Court for the Dis¬ 
trict of Indiana, requiring said plaintiff National Coal Association to 
appeal* before said United States District Court for the District of 
Indiana on a dav certain therein named, and serve or cause to be 
served upon the said Wentz a warrant for his arrest in proceedings 
instituted or about to be instituted in said District of Eastern Penn¬ 
sylvania for his removal to said District of Indiana, and said Charles 
D. McAvoy, United States Attorney, and said Frank J. Noonan, 
United Statos Marshal in and for said Eastern District of Pennsyl¬ 
vania, are therefore made parties defendant to this cause and should 
be enjoined as hereinafter prayed. 

And the plaintiffs show that Charles F. Clyne, United States At¬ 
torney for the Northern District of Illinois, and John J. Bradley, 
United States Marshal in and for said District, will, unless restrained 
by the order of this court, serve or cause to be serv ed upon said Couffer 
under the ])retense and claim'that he is an agent of said National 
Coal Association a summons or other process issuing out of said 
United States District court for the District of Indiana requiring 
said plaintiff National Coal Association to appear before said United 
States District Court for the District of Indiana on a day certain 
therein named, which service would be illegal and invalid, as the 
plaintiffs are advised and believe, and serve or cause to be seiwed upon 
the said Couffer a warrant for his arrest in proceedings institute<l or 
about to be instituted in said Northern Di^rict of Illinois, Eastern 
Division, for his removal to said District of Indiana, and said Charles 
F. Clyne, United States Attorney for the Northern District of Illinois, 
and said John J. Bradley, United States Marshal in and for said 
District, are, therefore, made parties defendant to this cause and 
should be enjoined as hereinafter prayed. 

And the plaintiffs show that Charles F. Curley, United States 
Attorney, and Martin J. Farley, United States Marshal in and 
43 for the District of Delaware, unless restrained by the order 
of this court, will, as the plaintiffs are informed and believe, 
if they can at any time find within the District of Delaware any per¬ 
son whom they claim is a director, officer, representative or agent 
of said National Coal Association, serve or cause to be served upon 
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such alleged director, officer, representative or agent of said National 
Coal Association, a suinmons or other process issuing out of said 
United States District Court for the District of Indiana requiring 
said plaintiff National Coal Association to appear before said United 
States District Court for the District of Indiana on a day certain 
therein named, and said Charles F. Curley, United States Attorney, 
and said Martin J. Farley, United States Marshal in and for the 
District of Delaware, are therefore made parties defendant to this 
cause and should be enjoined as hereinafter prayed. 

And the plaintiff's show that Mark Storeri, United States Marshal 
in and for the District of Indiana, unless restrained by the order of 
this court, will, as the plaintiffs are advised and believe, if he can at 
any time find within the District of Indiana any person whom he 
(^an claim is a director, officer, representative or agent of said Na¬ 
tional Coal Association, serve, or cause to be served, upon such 
alleged director, officer, representative or agent a summons or other 
process issued out of said United States District Court for the Dis¬ 
trict of Indiana requiring asid plaintiff National Coal Association 
to appear before said United States District Court for the District of 
Indiana on a day certain therein named, although such service upon 
said alleged director, officer, representative or agent would be illegal 
and invalid because of the fact aforesaid that siiid National Coal 
Association is not an inhabitant and cannot lawfully be found and 
does not transact business in said District, and said Mark Storen, 
United States Marshal in and for said District of Indiana, is there¬ 
fore made a party defendant to this cause and should be enjoined 
as hereinafter prayed. 

And the plaintiffs show that some of the aforesaid defendants 
herein named as United States District Attornevs, ^Marshals or other 
officei*s of the Government, who are made defendants in their re¬ 
spective official capacities, may have ceased to hold office prior to 
the filing of this bill or the service of summons issued in this pro¬ 
ceeding, and in that event the plaintiffs pray that the successor of 
anv of said defendants so jiamed in the office described as aforesaid 

t' 

and alleged to be held by said particular defendant may be sub¬ 
stituted as a pai’ty herein and served with process issuing out of 
this court in the above entitled cause, in lieu of the particular in¬ 
dividual defendant who may have ceased to hold office as aforesaid, 
and with the same effect as though such particular defendant herein 
named had been served with such process. 

And the plaintiffs allege on information and belief that all of the 
moneys expended by the United States, in connection wdth the 
prosecution of the aforesaid indictment and the removal proceedings 
instituted or about to be instituted against defendants therein named, 
including the plaintiff Morrow, said Wentz, and said Couffer, and 
the service, or attempted service, of any summons or other process 
issued out of said United States District Court for the District of 
Indiana imon any officer, director, representative or agent of said 
National Coal Association, are part of the funds ap])ropriated under 
the Laws of Congress for the enforcement of the provisions of the 
aforesaid Sherman Law, and that the funds so appropriated by Con- 
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gress and made available by it, are, ae^iordiiig to the terms of the 
statute in that behalf made and provided, to be expended under the 
direction of the Attorney General, and the plaintiH's show that the 
further expenditure of such funds by the Attorney Genend for the 
prosecution of said unwairantod indictment and the other proceeil- 
ings connected with it as aforesaid, should be enjoined by the order 
of this court. 

Forasmuch, therefore, as the plaintiffs, and each of them, are with¬ 
out adequate remedy at law, the plaintitl's aver that the jurisdiction 
of this Court of ecpiity attaches, and that an injunction 
11 against said defendants, i\s hereinafter prayed, is the sole 
means whereby the plaintiff’s, and each of them, can secure 
the relief to which they are entitled in the premises; and to the 
end that the stiid John T.askey, United States Attoiney for the 
District of Columbia, said Maurice Splain, United States Mai*sha) 
in and for the District of Columbia, said Hany M. Daugherty, At¬ 
torney General of the United — of America, said Guy D. Goff', As- 
‘^istant to the Attorney General, said L. Ert Slack, Special Assistant 
Attorney General, said Frederick Van Nuys, United States Attor¬ 
ney for the District of Indiana, said Mark Storen, United States 
Marshal in and for the said District of Indiana, said Charles F. 
Curley, United States Attorney for the District of Delaware, said 
Martin F. Farley, United States Marshal in and for said District of 
Delaware, said Cliarles D. McAvoy, United States Attorney for the 
liastern District of Pennsylvania, said Frank J. Noonan, United 
States Marshal in and for the said Eastern District of Pennsylvania, 
said Charles F. Clyne, United States Attorney for the Northern 
District of Illinois, said John J. Bradley, United States Marshal in 
and for said Northern District of Illinois, and each of them, who 
are hereby made defendants to this the plaintiffs’ hill of complaint, 
and any successor or successors of any of said defendants in their 
said offices, respectively as aforesaid, may be required to make full, 
true and complete answer thereto, but not under oath (the answer of 
them, and each of them, under oath being hereby expressly waived), 
and that said defendants, and each of them, may be enjoined as here¬ 
inafter prayed: 

Wherefore plaintiffs, and each of them, pray that the said defend¬ 
ants, and each of them, their assistants, agents, employees, and 
representatives and their respective successors in office, may be per¬ 
petually restrained by the order of this court from serving, or at¬ 
tempting to serv’e, or c.ausing to be served, upon the individual 
plaintiff' or any other officer, director, representative, or agent of 
said National Coal Association any summons or other process issued 
or hereafter to be issued, out of or by said United States District 
Court for the District of Indiana in the proceeding aforesaid in¬ 
stituted under the aforesaid Sherman Law, requiring or purporting 
to recjuire the corporation ])laintiff, National Coal Association, to 
appear in said United States District Court for the District of In¬ 
diana in the procee<ling aforesaid; and also he pei'petually restrained 
from instituting any proceedings, or attempting to institute, or 
causing to be instituted, or pressing to a hearing, any proceeding 
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for the removal, or attempted removal, of the individual plaintiff 
Morrow, or said President Wentz, or said Couffer, from the districts 
respectively, where said plaintiff Morrow, said Wentz and said Couf¬ 
fer respectively reside as aforesaid, (o said District of Indiana, and 
from serving, or attempting to serve, or causing to be seiwed upon 
said plaintiff Morrow, or said AVentz or said Couffer, any warrant 
or other process issuefl in connection with said ]u-oceedings, or other¬ 
wise depriving said individual plaintiff Morrow, or said Wentz, or 
said Couffer, or either of them, of their liberty, and from interfering 
with or arresting or harassing, or threatening to arrest or harass said 
plaintiff Morrow, or said Wentz, or said Couffer, or either of them, 
under any process whatsover, purporting to Ije based upon said in¬ 
dictment, or issued in any such ])roceeding, already or hereafter to 
he instituteil at any time or place; and he further perpetually re¬ 
strained from in any manner interfering will) the conduct of the 


business of (he plaintiffs or cither of them. 

And the j)laintiffs further |)ray that said defendant Daugherty, At¬ 
torney General of the United States, he restrained from paying out 
any moneys, from the funds a|)pro]>rialed hy Congress as aforesaid, 
for conducting the prosecution of said indictment or for taking any 
other steps to bring the ])laintiffs or either of them, or said AVentz, 
or said Couffer within the jurisdiction of said United States Court 
for the District of Indiana. 

And the |>laintifl‘s further prny that such other and further relief 
he granted in the premises as equity and justice may require. 

And the plaintiffs further pray, on account of the irreparable loss 
that will result to the ])laintiffs and each of them, unless a 
45 temporary restraining order is granted, that a temporary^ re¬ 
straining order he issiuxl to remain in force for a penod of 
not to exceed ten days, or until the earlier hearing and determina¬ 
tion of the apjdicatioii for a tem])orary or interlocutory injunction, 
restraining said defendants, their assistants, employees, agents, and 
representatives and each of them in the manner aforasaid. 

And that a temporarv or interlocutory injunction, to remain in 
full force until the final hearing of this cause or until the further 
order of this court, he forthwith entered and granted against each 
and every defendant herein, and their assistants, employees, agents, 
and representatives 

And the plaintiffs further pray that a writ of subpeena of the 
United States of America may issue to said defendants, John E. 
T.askey, United States Attorney for the District of Columbia; Mau¬ 
rice Splain, United States Alarshal in and for the District of Co¬ 
lumbia; Ilarrv AF. Daughei'tv, Attorney General of the United 
States of America; Guy D. Goff, Assistant to the Attorney General; 
Fi. Ert Slack, Special Assistant Attorney General; Erederick Van 
Nuys, United States Attorney for the District of Indiana; Mark 
Storen, UnitcHl States Marshal in and for the District of Indiana; 
Charles E. Curley, Unite<l States Attorney for the District of Dela¬ 
ware; Martin E. Earley, United States Mtirshal in and for the Dis- 
_ # 

trict of Delaware; Charles D. AFcAyoy, Unitecl States Attorney for 
the Eastern District of Pennsylyania; Frank J. Noonan, United 
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States Marshal in and for the Eastern District of Pennsylvania; 
Charles F. Clyne, United States Attorney for the Northern District 
of Illinois; John J. Bradley, United States Mai*shal in and for the 
northern Distnct of Illinois, commanding said defendants, and each 
of them, on a certain day and under a certain penalty, therein to be ? 
specified, personally to be and appear before this Honorable Court, 
and tbeii and there full, true and complete answer make to all, and 
sinuglar, the maud’s aforesaid, but not under oath (answer under 
oath being hereby expressly waived), and to stand to, abide by and 
perform such orders and decrees herein as to your Honors shall seem 
meet and agreeable to equity and good conscience. 

NATIONAL COAL ASSOCIATION, 

^ Bv JOHN D. A. MORROW, 

! Vlce-Presid enf. 

JOHN D. A. MORROW. 

STEPHEN A. FOSTER. 

FLETCHER LEWIS, 

IT. PRESCOTT GATLEAL 

Of Counsel. 


4G District of Columbia, ss : 


John D. A. Morrow, being duly sworn, on oath deposes and says 
that he is Vice-President and the chief active executive otlicer of the 


National Coal Association, one of the plaintiffs herein, residing in 
the City of Washington, where said Association has its headquartei’s; 
and is the individual plaintiff herein and is the duly authorized 
agent in this behalf of said coi’poration plaintiff; that he has signed 
the foregoing bill of complaint in the name and on behalf of said 
National Coal Association bv its authoritv and in his own name and 
behalf; that he has read the foregoing bill of complaint, so sub¬ 
scribed by him, and knows the contents thereof; that the matters 
and things therein stated are true of his own knowleilge, except as 
to such mattei’s as are alleged to be on information and belief, and 
as to those he believes them to be true. 

Affiant further states that, unless restrained from so doing by an 
immediate order of this court, the said defendants, or some of them, 
or their assistants, agents, employees or representatives will immedi¬ 
ately sene, or attempt to sene, or cause to be sened, upon him or 
some other real or alleged officer, representative or agent of said 
National Coal Association a summons pur|X)rting to require said 
National Coal Association to appear in the aforesaid proceeding 
under the Sherman Law pending in the District of Indiana, and will 
proceed to remove, or attempt to remove, this affiant and said Wentz 
and said Couffer from the several districts of the United States in 
which they respectively reside to said District of Indiana; that such 
action of the defendants would result in immediate and irreparable 
loss and damage to the plaintiffs, and each of them, before the mat¬ 
ters set forth in said bill of complaint can be heard by this court. 

JOHN D. A. MORROW. 
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Subscribed and sworn to before me this 31 day of March, A. D. 
1921. 

[seal.] C. C. CKO we, ^ 

Notary Public. 

Commission expires April 13, 1925. 

47 Filed Apr. 2, 1921. Morgan H. Beach, Clerk. 

Exhibit ‘^A.” 

. I 

Executive Order. 

By virtue of the power conferred upon me under the act of Con¬ 
gress approved August 10, 1917, entitled “An act to provide further 
for the National security and defense l)y encouraging the production, 
conserving the supply, and controlling the distribution of food 
products and fuel,” and particularly for the purpose of carrying into 
effect the provisions of said act relating to fuel, Harry A. Garfield 
is hereby designated and appointed United States Fuel Administra¬ 
tor to hold office during the pleasure of the Pr^ident. 

Said Fuel Administrator shall supervise, direct, and cariy into 
effect the provisions of.said act and the powders and authority therein 
given to the President so far as the same apply to fuel as set forth 
in said act, and to any and all i)ractices, procedure, and regulations 
authorized under the provisions of said act applicable to fuel, in¬ 
cluding the issuance, regulation, and revocation under the name of 
said United States Fuel Administrator of licenses under said act. In 
this behalf he shall do and perform such acts and things as may be 
authorized and required of him from time to time by direction of the 
President and under such rules and regulations as may be prescribed. 

Said Fuel Administrator shall also have the authority to employ 
such assistants and subordinates, including such counsel as may from 
time to time be deemed by him necessary, and to fix the compensa¬ 
tion* of such assistants, subordinates, and counsel. 

All departments and established agencies of the Government are 
hereby directed to cooperate with the United States Fuel Adminis¬ 
trator in the performance of his duties as hereinbefore set forth. 

WOODROW WILSON. 

The White House, 23 August, 1917. 
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Filed Apr. 2, 1921. Morgan II. Keach, Clerk. 

Exhibit “B.” 

See eoj>y of Indianapolis indietnient hereto attached. 

48 Filed Apr. 2, 1921. Morgan II. Beach, Clerk. 

Exhibit “C.” 

Washington Wage Agreement. 

Supplemental Agreement. 

Washington, 1). C., October 0, 1917. 

The following agreement, supplemental to the existing Intei*statc 
and District Agreements, is entered into with the hope and Wlief 
that the advance in wages will result in an increased production of 
coal and the abolition of local strikes. 

It is agreed— 

1st. That the mining prices for mining mfne-run coal, pick and 
machine, in the present contract be advanced 10 cents per ton. 

In the Block Coal Field of Indiana the screen coal price to he ad¬ 
vanced 121/2 cents per ton. 

2nd. That all day labor and monthly men except trappers and 
other hoys be advanced $1.40 per day. Trappers to be advanced 75 
cents per day. Boys now being paid more than $1.90 per day and 
less than men’s wages shall be advanced $1.00 per day. 

old. That all yardage, deadwork and room turning be advanced 
15 per cent. 

4th. Subject to the next biennial convention of the United Mine 
Workers of America, the Mine Workers’ representatives agree that 
the present contract be extended during the continuation of the war, 
and not to exceed two years from April 1, 1918. 

49 Whereas, Stoppage of work in violation of the agreement 
has become so serious as to menace the success and perpetuity 

of the U. M. W. of A. and our joint relations, this conference in¬ 
structs the respective district executive boards to meet the operators 
in their various districts for the puipose of agreeing on a penalty 
clause where none now exists, and if necessary meet to amend and 
strengthen existing clauses so as to make the penalty more effective 
in preventing strikes and violations of agreements. 

All fines provided for in all agreements shall be automatically 
collected, and any operator failing to collect and forward to proper 
parties such fine shall pay a penalty of $2.00 for each employee sub¬ 
ject to be fined, the same to be collected and retained in the miners’ 
district organization. And in no case shall any fine lie refunded 
except by mutual agreement of the accredited representatives of the 
operators and miners. 
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It is further agreed that where any employee enters suit in the 
civil courts to recover any line collected in accordance herewith the 
district organization shall reimhui’se the operator for expense in¬ 
curred on account of such suit. 

This Agreement is subject to and will become effective only on 
the condition that the selling price of coal shall be advanced by the 
United States Government sutlicienl to cover the increased cost in 
the different districts affe<*ted, and will take effect on the fiist day 
of the pay period following the order advancing such increased 
prices. 

(Signed) OPERATORS: 

Illinois: 

JOHN/ P. REESE. 

E. T. RENT. 

Indiana Bituminous Coal Operators’ As¬ 
sociation : 

W. J. FREEMAN, 

President. 

P. IT. PENNA, 

Secretary. 

Ohio: 

S. II. ROBBINS. 

MICHAEL GALLAGHER. 

Pennsylvania: 

J. A. DONALDSON. 

T. W. GUTHRIE. 

MINERS: 

FRANK FARRINGTON. 

HARRY FISHAVICK. 

ED. STEWART. 

WM. MITCH. 

JOHN MOORE. 

G. W. SAVAGE. 

PHILIP MURRAY. 

ROBERT R. GIBBONS. 

JOHN P. WHITE, 

President. 

FRANK J. HAYES, 

Vice-President. 

WM. GREEN, 

Secretary. 


50 En'ata. 

Count I, Part III, page 33! Sub. (c), line one, strike out words 
^^monopolize trade and commerce.” 

Count IV, page 50. Sub. (c), last line after words “plan and” 
insert word “conspiracy.” Page 51 Sub. (c), 3rd line from top of 
page strike out words “monopolize trade and commerce.” 
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Count V, page 59. Last line after words ‘^made to” insert words 
^'monopolize trade and commerce.” Page 02 in first line of Sub. 
(/), strike out words "plan of.” 


Filed Apr. 2, 1921. Morgan H. Beach, Clerk. 

Tnitki) States ok Amp:ri(’a, 

District of Indiana, ss: 

I, Noble C. Butler, Clerk of the District Court of the United States 
for the District of Indiana, do hereby certify that the annexed and 
following is a full, true and comj)lete copy of an indictment returned 
and filed in said District Court on the twenty-fifth day of February, 
1921, with endorsements thereon, as the same appears among the 
files and upon the records of said District Court. 

Witness my hand and the Seal of said District Court this 25th 
day of February, 1921. 

Clerk. 


United States of America, 

District of Indiana, ss: 

1, Albert B. Anderson, Judge of the District Court of the United 
States, for said District do hereby certify that on the date of the 
foregoing Certificate, Noble C. Butler was, and now is, the Clerk of 
the District Court of the United States, for said District, and that 
his attestation thereof aforesaid is in due form of law. 

Witness my hand, the day and year aforesaid. 


Judge. 


51 Filed Apr. 2, 1921. Morgan H. Beach, Clerk. 

United States of America, 

District of Indiana, ss: 

In the District Court of the United States, for the District of Indiana, 
November Term, A. D. 1920, at Indianapolis. 

(^ount I, Part I. 

The Grand Jurors of the United States, within and for the Dis¬ 
trict of Indiana, impaneled, -sworn and charged in said District 
Court of the United States, for said District, at the November Term, 
A. D. 1920, to inquire for the United States for the District of 
Indiana, upon their oaths charge and present that: 

During and throughout the period of ten years next precerling the 
finding, presentation and filing of this indictment, bituminous 
coal was. and is now a fuel laying under ground in the form of 
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deposits called veins, and when mined or removed becomes available 
for fuel, heating and power producing purposes and a: general pri¬ 
vate and public necessity in the United States and found in great 
quantities in various parts of the Ihiited States, particularly in the 
States of West A^irginia, Virginia, Pennsylvania, Tennessee, Ohio, 
Kentucky, Missouri, Illinois, Michigan and Indiana, and in suffi¬ 
cient quantities to more than supply all of tlie needs and demands 
of the people, including all organiziitions of people that use and 
have use for this product in the United States. That bituminous 
(5oal is produced by mining the same, which is separating it from 
the earth and bringing it io tlie siuface of tlie eartli, where* it is 
thereupon distributed to (lie consumers and users thereof. Those 
persons and organizations owning and engaged in the production 
of bituminous coal are commonly known and designated generally 
throughout the Unite<l States as operatoi-s, and these operators own 
and have been and are now al le to f)roduce, sufficient coal each year 
to supply all the needs and demands of the various usd's and con- 
sumei*s of bituminous coal in the United States, those persons en¬ 
gaged in actually mining the coal and separating it from the earth 
and bringing it to the surface of the earth, are commonly known 
and designated generally throughout the United States as miners, 
and these miners are and have been sufficient in number and 
ability in the various States to mine and separate from the earth 
an bring to the surface more than a sufficient quantity of bituminous 
coal to supply all of the needs and demands of the various users and 
consumers of said bituminous coal in the United States. 

That the said mining of bituminous coal was carried on in said 
several States above mentioned, for the purpose of making it avail¬ 
able and it was so mined and made available for sale, marketing 
and distribution in interstate trade and commerce among the several 
States of the United States and to provide fuel, heat and power 
necessary in the business of transporting said coal and other 
52 commodities among said several States in interstate trade 
and commerce, and in fact was so mined, sold, marketed, 
distributed and transported by said miners and operators all in said 
coal business as alleged, in interstate trade and commerce among 
said several States, all within the true intent and meaning of an Act 
of Congress entitled “An Act to protect trade and commerce against 
unlawful restraints and monopolies,’^ approved July 2, 1890. 

That the actual marketing and distribution of bituminous coal 
during said period of time in the United States was carried on by 
the operators directly with and to the users and consumers of said 
coal, and also with and to various persons and a.ssociations en^ged 
in the purchase and sale of coal as jobbers and wholesalers, and also 
with and to persons and associations engaged in the purchase and 
sale of coal as retailers, for distribution to users and consumers 
thereof directly, and that said users and consumei's, jobbers, whole- 
.«alers and retailers resided and had their places of business in the 
several States of the United States. 

That during the period of time continuously for three years next 
preceding the finding, presentation and filing of this indictment, 
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tlioro existed in tlie United States a eertain oro;anization, to-wit: 
Tlie National Coal Assoeiation, a coi-poration and a defendant 
herein, with general headquarters and its j)rineii)al j^laee of business 
located at Washington, 1). C., and tliat this Association was and is 
now the head or parent organization ]>ertaining to the coal operators 
and was and is sn]>porte(l, maintained, managed and controlled hv 
coal operatois hy tlie sai<I (>peratoi*s contiihnting c(‘rtain member¬ 
ship fees, dues and financial aid and support to the ])ayment of the 
expenses of the maintenance of said Association, ami also by the 
aid and support given to said Association by said o])erators indi¬ 
vidually and the several coal companies and associations who belong 
to and are members of said National Coal Association. 


That during said period of time al>ove mentioned and in the States 
above named, there existed and now exists various voluntary unin¬ 
corporated organizations of coal operators, commonly known and 
designated as Coal Operators’ Asvsoeiations, which Associations are 
composed of members and officers chosen and elected said mem- 
liei's, said memlx'rs consisting of individuals or organiziitions engaged 
in the coal business as operators and limited mainly to such operatoi’s 
as are engaged in the coal mining business in certain coal fields or 
districts, which fields or districts comprise certain territory in said 
several States wherein arc found coal deposits more or less distinct in 
character from other coal deposits located in other territory. That 
the various members of these Associations pay membership fees and 
dues in certain amounts to siiid Associations for their maintenance 


and to defray their general expenses, including salaries and clerk 
hire. That these various Coal Operators’ Associations, and groups 
of coal operators, including the o])erator*s made defendants herein, 
also during said period of time and now, maintain, supj)ort, control 
and manage and are members of cci-tain voluntary unincorporated 
organizations or bureaus commonly known, undei’stood and named 
as Coal Trade Bureaus or Coal Trade Associations, and these Coal 
Trade Bureaus or Associations, and also said Coal Operators’ Associa-* 
tions al>ove mentionc<l, are located at and among the various coal 
fields and districts, as above indicated, in the several States alK)ve 
namerl and these Bureaus and Associations aie directlv in the control 
and management of certain officers, to-wit : Secretaries, who have 
main and general charge and control of the business of these 
Associations. That said Coal Trade Bureaus and Coal Trade Asso¬ 


ciations are also supported and maintained by the coal o|)erators 
and coal companies contributing certain membership fees, dues and 
financial support to the maintenance of said Bureaus and Associa¬ 
tions, and for the purpose of defraying their general expenses, 
including salaries and clerk hire. 

53 That all of the Coal Organizations above referred to are 


supported, maintaine*! and used by the coal operators for 

their use and benefit in the conduct of their business and in carr\’- 

• 

ing out their various plans and purposes in the conduct of their 
business, and in the carrying on of their coal busincvss in and among 
the various States of the United States, and in their coal trade and 
commerce among said several States. 
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That the retail coal dealers located in the various States above 
named also have organizations composed of certain retail coal dealers 
in various of the cities and towns of said States, and that these 
Retail Coal Dealers’ Associations, also maintain offices and officers 
to-wit: Secretaries, certain of whom are named as defendants herein, 
and who have direct control and management of the business of 
said Retail Associations. That said Associations arc maintained 
and supported by said fees, dues and financial support paid to and 
disbursed bv said SecTetaries and to said Associations bv the Retail 
Coal Dealers who belong to and are members of stiid Associations. 

That said Retail Coal Dealers’ As.sociations and Secretaries thereof 
during said time co-operated with and aided and assisted said op- 
eratoi's and said Coal Operators’ Associations and Bureaus in the 
conduct of their business with retail dealers in coal in the various 
States of the United States and in the interstate trade and commerce 
in coal as engaged in by said Coal Organizations above referred to. 
That the amounts of money contributed to each of these organiza¬ 
tions above referred to, exceed the sum of Ten Thousand ($10,000) 
Dollars per yeai’, the exact sums paid to and disbursed by said 
several concerns being iinknown to these Grand Jurors. 

That as a part of said general plan and organization among 
operators aforesaid, said operators during a period of ten years and 
continuously for a period of three years next preceding the finding, 
presentation and filing of this indictment, also organized, name<l 
and appointed certain committees, known as Scale Committees, 
which latter Committees met with like Scale Committees, composed 
of coal miners and their representatives, in joint conferences and 
Dollars per year, the exact sums paid to and di.sbursed by said 
periods of time. 

That for a continuous perio<l of more than ten years, including 
the three years immediately preceding the finding, presentation 
and filing of this indictment, there was and is now approximately 
Six Hundred Thousand (600,000) minei*s and mine workers en¬ 
gaged in the United States in the mining of bituminous coal, and 
that about Four Hundred Thousand (400,000) of said miners ai*e 
members of Local Trade Unions; District Boards and of the Inter¬ 
national Union, United Mine Workers of America. That said 
International Union, United Mine Workers of America, during 
said time was and is now a voluntary unincorporated organization 
composed of all of the members of the aforesaid Unions and Dis¬ 
trict Boards of said bituminous coal miners and mine workers. 
That in said several States above named and at each and all of the 
coal mines operated in said States where their organizations exist 
among said miners, there is organized and existing a certain Miners’ 
T.ocal Union composed of the various mine workers performing the 
work of mining coal in said mine. That each of these miners are 
required to be and are members of said Ivocal Union and said Inter¬ 
national Organization, and that these Organizations have their 
Constitution and By-I^aws governing their members and Union con¬ 
cerns, and that each member thereof pays certain stipulated fees, 
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fines, dues and assessments to said Local Union, and a part of which 
is also assessed and distributed to other divisions of said Organiza¬ 
tions, to-wit: said Certain District Organzations composed of 
54 representatives of said several Unions, and also to tlie head 
organization, to-wit: The International Union, United Mine 
Workers of America, all of which money during each of the 
years covered by this indictment was approximately Two Million 
($2,000,000) Dollars. That this sum of money so contributed and 
paid by the various members of the Miners’ Unions was distributed 
among the various Mine Organizations of the various States where 
miners have such organizations, and was disbursed for and on ac¬ 
count of expenses of sickness and death and other purposes amongst 
the various miners belonging to said Miners’ Unions, and also for 
the purpose of supporting and maintaining said miners and said 
Organizations at all times and also while they were abstaining from 
and refusing to work in the mines by reason of strikes among said 
minei^s and for the further purpose of organizing, promoting and 
maintaining Strikes among said miners, extending their organiza¬ 
tions and promoting so-called sympathetic strikes. 

That the District Organizations among the miners consisted of a 
President, a Secretary and a Treasurer, and a District Board, and 
those officials received and disbursed funds placed in their hands 
through the various Locals for purposes above stated, and also in 
various ways aided and assisted in the management and control of the 
various Local Unions and in the work carried on by the miners 
themselves, and in promoting and furthering all demands of the 
miners and in presenting their grievances and demands to the opera¬ 
tors in connection with their wages and their employment generally, 
and in calling, maintaining, aiding, and managing strikes among 
the miners, and also such other duties as were enjoined upon them 
by the International Union. 

That said International Union, United Mine Workers of America, 
in the United States was composed of a President or Acting President 
during said time, a Secretary and a Treasurer, and a Statistician, to¬ 
gether with an Executive Board and that this Organization had gen¬ 
eral charge and supervision of all the business and prudential affairs 
of the miners belonging to said International Union, United Mine 
Workers of America. That said International Union through its 
officers, and also the various district officers and Boards above re¬ 
ferred to, was vested with and exercised the power of the calling, 
maintaining, aiding and managing of strikes and cessation of work 
among the miners at any or all of the various mines in the States 
above named. That as a part of said general plan and organization 
aforesaid, said miners and their representatives and officials held 
various general conventions and meetings during said ten years and 
said last three years, and also organized, named and appointed com¬ 
mittees known as Scale Committees, which latter Committees met 
with like Scale Committees composed of coal operators and their 
representatives in joint conferences and meetings, which were or¬ 
ganized, called and held also during smd periods of time. 

That at said conferences and meetings of the Scale Committees, 
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composed of coal operators and their representatives and coal miners 
and their representatives, said Scale Committees were then and 
there vested with power and authorized to enter into joint agreements 
and contracts binding upon operators and miners and their repre¬ 
sentatives alike in reference to wage scales, terms of employment 
and other matters in which they were jointly interested, and at said 
conferences and meetings the matters above referred to were consid¬ 
ered and agreements or disagreements arrived at, as is more particu¬ 
larly hereinafter described. 

That all initiation fees, dues, assessments and fines were paid by 
the miners under an arrangement amongst the miners opera¬ 
tors and their officers and representatives, including the defendants 
named and designated herein as miners and operators and their 
officers and representatives, from and out of whatever wages 
55 were due and owing to the miners at the various mines 
where they worked and earned wages. That during the 
period of time continuously for more than three years next preceding 
the finding, presentation and filing of this indictment, said initiation 
fees, dues, assessments and fines were checked off, withheld and col¬ 
lected from and out of said wages of said miners by the coal opera¬ 
tors owning and operating the various mines where said miners 
worked and earned wages, and said operators then and there paid 
over and remitted to the proper officers of said Miners’ Unions and 
District Boards and to said Unions and Boards, said sums so checked 
off, withheld and collected and said sums were then and there re¬ 
ceived and accepted from said operators by said miners and their 
officers and representatives, and said operators, their officers and 
representatives, then and there well knew and understood the pur¬ 
poses for which said funds were paid, checked off and collected. 
That in the checking off, collection and remitting of said initiation 
fees, dues, assessments and fines, the operators through their officers 
and representatives each month, while the miners were earning wages 
at their various mines, furnished the miners and their representa¬ 
tives a statement showing separately the amount of said fees, dues, 
assessments and fines so checked off and collected, and these state¬ 
ments were then and there to be approved and were in fact approved 
by representatives of both the miners and the operators. That in 
carrying out the aforesaid plan the said miners did not receive 
actual wages in cash or otherwise for the total amount of coal mined 
by them, but their wages for the total coal mined by them was 
r^uced each month to the extent of the amount of their initiation 
fees, dues, assessments and fines, due and owing to their Unions and 
Organizations at the time when their wages were due and owing, 
and the aforesaid operators received and kept a certain amount of 
coal mined by each of said miners out of the total amount of coal 
mined by each of said miners, and for which the said operators did 
not pay said miners wages in actual cash, but the wages due and 
owing said miners for the mining of said coal were paid and re¬ 
mitted to the aforesaid Miners’ Union, their officers and representa¬ 
tives. That this arrangement was at all times known and under¬ 
stood among both miners and operators as the ‘^check-off system.” 
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That upon occasions during said period of time when disputes or 
strikes occurred at the mines and among the miners and mine work¬ 
ers, certain mine workers belonging to said Unions were designated 
by said miners and operators to continue to remain in the work per¬ 
taining to the protection of the mines and the property incident 
thereto belonging to said operators and the said persons during said 
disputes and strikes continued in their employment and performed 
the work and service for said operators of protecting the mines and 
property aforesaid from damage and in a fit and proper condition 
to be worked and used for the production of coal as soon as said 
disputes or strikes were settled and said miners would return to 
their work of mining coal. That in all cases during said time where 
there was at any time either a local or general suspension of mining, 
due to a strike or otherwise, said persons did not suspend their work 
but continued to fully protect all of the property of the aforesaid 
operators under their power and did also lower and hoist persons, 
supplies and equipment in and out of said mines, together with all 
coal which was at the time required by said operators in order to 
keep and maintain said property from loss or damage, and each of 
said persons so continuing during said suspension or strike was by 
said operators continued on the payroll and paid their wages during 
said time. That said arrangement and plan was during said time 
mutually agreed upon and carried out by said miners and operators 
at the various mines of the defendants herein named as opera¬ 
tors. 

56 Count 1, Part II. 

And the Grand Jurors aforesaid, upon their oaths aforesaid, do 
further present and charge, that during part or all of the three years* 
period of time immediately preceding the finding, presentation and 
filing of this indictment, the defendants hereinafter named were en¬ 
gage in the aforesaid mining, production, purchasing, selling, dis¬ 
tribution or transportation of bituminous coal, and certain of said 
defendants were engaged in two or more of said occupations; that 
certain of said defendants were officers and agents of the various 
named corporation defendants and were actively engaged in the man¬ 
agement and control of said corporation defendants and also other 
coal companies, corporations and concerns, the names of which latter 
are unknown to these Grand Jurors, that certain of said defendants 
were offieera and members of and actively engaged in the control 
and management of certain coal organizations named and designated 
and herein referred to as Coal Trade Bureaus, Coal Trade Associa¬ 
tions, Coal Operators’ Associations and Retail Coal Merchants’ Asso¬ 
ciations and other similar concerns, none of which are made de¬ 
fendants because they are unincorporated societies or partnerships 
incapable of being sued or prosecuted as such, that certain of said 
defendants were officers and members of and actively engaged in the 
management and control of the aforesaid International Union, 
United Mine Workers of America, and Local Unions and District 
Boards, Committees, Wage Scale Committees and Joint Conferences 
of Miners and Operators and their representatives, and attended 
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and pailicipated in various meetings held within said three years’ 
period by said various organizations and were also members of and 
attended and participated in various meetings of said organizations 
held prior to the beginning of said three years’ period, and that 
each and all of the individual defendants hereinafter named w^ere 
during said three years, in the pursuit of their various occupations 
and in their several dealings with each other and with the public in 
general, engaged in interstate trade and commerce in bituminous 
coal among the several States, as were also each of the other defend¬ 
ants named so engaged in their corporate capacity, save and except 
as all conspired to restrain said trade and commerce, iis is hereinafter 
charged and alleged, and the name and a. furiher description and 
identification of each defendant follows: 

Defendant George M. Jones, being a coal operator, doing business 
in Ohio and other States and President of the defendants, the Ohio 
Collieries Company, the Cambria Collcries Company, and the Tropic 
Mining Company, each a coal operating company, and the George 
M. Jones Company, a jobbing and wholesale concern and selling 
agent for said other companies, and each of said companies being 
incorporated and engaged in the coal business in Ohio and other 
States; the said George M. Jones having also attended and partici¬ 
pated in certain coal conferences, to-wit : at Buffalo, New York, in 
September, 1910; at New York, New York, in April, 1917, and other 
conferences and meetings unknown to these Grand Jurors. 

Defendant Michael Gallagher, being a coal operator, doing busi¬ 
ness in Ohio and other States and General Manager of the defendant, 
the Pittsburgh and Eastern Coal Company, and Vice President of 
the defendant, the Massillon Coal Company, each a coal operating 
company, and each of said companies being incorporated and en~ 
gag^ in the coal business in Ohio and other States; the said Michael 
Gallagher being also actively engaged in the control and manage¬ 
ment of other coal producing and distributing concerns, unknown 
to these Grand Jurors, and also having attend^ and participated in 
certain coal conferences, to wit: at Indianapolis, Indiana, and at 
New York, New York, in April, 1917; at Washin^on, D. C., in Sep¬ 
tember and October, 1917; at Buffalo, New' York, in September, 1919, 
and other conferences and meetings unknowm to these Grand Jurors. 

Defendant Albert A. Augustus, being a coal operator, doing busi¬ 
ness in Ohio and other States, and President of the defendant, the 
Cambridge Colleries Company, a coal operating company, incor¬ 
porated and engaged in the coal business in Ohio and other States; 
the said Albert A. Augustus being also a Director of the defendant, 
National Coal Association, and having also attended and par- 
57 ticipated in certain coal conferences, to-wit: at Indianapolis, 
Indiana, and New' York, New York, in April, 1917; at Buf¬ 
falo, New York, in September, 1919, and other conferences and 
meetings unknown to these Grand Jurors. 

Defendant William H. Haskins, being a coal operator, doing busi^ 
ness in Ohio and other States, and President of the defendant, the 
Sharon Coal Company, and General Manager of the defendant, the 
Elk Coal Company, each a coal operating company, incorporated and 
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engaged in the coal business in Ohio and other States; the said 
William II. Haskins having also attended lUid participated in cer¬ 
tain coal confei'cncc's, to-wit: at Indianapolis, Indiana, and New York, 
New York, in April, 1917; at Washington, 1). C., in September and 
October, 1917; at Buffalo, New York, in Septenil>er, 1919, and other 
conferences and meetings unknown to these Grand Jurors. 

Defendant Joseph Pui*sglove, being a coal operator, doing business 
in Ohio and other States, and President of the defendant, the Pui*s- 
glove-Maher Coal Comi)any, a ccml operating coiiijHiny, incoipomted 
and engaged in the coal business in Ohio and other States; the said 
Joseph Pursglove having also attended and participated in certain 
coal conferences, to-wit: at Indianapolis, Indiana, and New York, 
New York, in April, 1917; at Wa.diington, D. C., in September and 
October, 1917; at Buffalo, New York, in September 1919, and other 
confei’ences and meetings unknown to these Grand Jurors. 

Defendant Charles E. Maurer, being a coal operator, doing business 
in Ohio and other States, and President of the defendant, Glens Run 
Coal Company, a coal operating Company, incoiporated and en¬ 
gaged in the coal business in Ohio and other States; the said Charles 
E. Maurer having also attended and participated in certcun coal con¬ 
ferences, to-wit: at Indianapolis, Indiana and New^ York, New York, 
in April, 1917; at Washington, D. C., in S^tember and October, 
1917; at Buffalo, New York, in September, 1919, and other confer¬ 
ences and meetings unknown to these Grand Jurors. 

I defendant John M. Roan, Ijeing a coal operator, doing business in 
Ohio and other States, and having also attended and participated 
in a certain coal conference, to-wit: at Buffalo, New York, in Sep¬ 
tember, 1919, and other conferences and meetings unknown to these 
Grand Jurors. . 

Defendant Samuel II. Robbins, being a coal operator, doing busi¬ 
ness in Ohio and other States, and President of the defendant, the 
Youghiogheny and Ohio Coal Company, a coal operating company, 
incorporated and engagefl in the coal business in Ohio and other 
States; the said Samuel H. Robbins being also a Director of the de¬ 
fendant, National Coal Association, and having also attended and 
participated in certain coal conferences, to-wit: at Indianapolis, In¬ 
diana, and New York*, New York, in April, 1917; at Washin^on, 
D. C., in September and October, 1917; at Buffalo, New York, in 
September, 1919, and other conferences and meetings unknowm to 
these Grand Jurors. 

Defendant George C. Weitzell, being a coal operator, doing business 
in Ohio and other States, and Vice President and General Manager 
of the defendants, the Pittsburgh Coal Company and the Great Lakes 
Coal Mining Company, each a coal operating company, incorporated 
and engaged in the coal business in Ohio and other States; the said 
George C. Weitzell having also attended and participated in certain 
coal conferences, to-wit: at Indianapolis, Indiana, and New York, 
New York, in April, 1917; at Washington, D. C., in September and 
October, 1917; at Buffalo, New York, in September, 1919, and other 
conferences and meetings unknown to these Grand Jurors. 

Defendant James H. Pritchard, being a coal operator, doing busi- 
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ness in Ohio and other States, and having also attended and par¬ 
ticipated in a certain coal conference, to-wit: at Indianapolis, In¬ 
diana, in April, 1917, and other conferences and meetings unknown 
to these Grand Jurors. 

Defendant Joseph M. Armstrong, being a coal operator, doing busi¬ 
ness in Pennsylvania and other States, and General Manager of the 
defendant, the Pittsburgh Coal Company, a coal operating com¬ 
pany, incorporated and engage;! in the coal luisiness in Penn- 
58 sylvania and other States; the said Joseph M. Armstrong hav¬ 
ing also attended and participated in certain coal confer¬ 
ences, to-wit: at New York, New York, in April, 1917; at Washing¬ 
ton, D. C., in September and October, 1917; at Buffalo, New York, in 
September, 1919, and other conferences and meetings unknown to 
these Grand Jurors. 

Defendant John A. Donaldson, being a coal operator, doing busi¬ 
ness in Pennsylvania and other States, and Vice President of the 
defendant, the Pittsburgh Coal Company aforesaid; the said John 
A. Donaldson having also attended and participated in certain coal 
conferences, to-wit: at Indianapolis, Indiana, and New’ York, New 
York, in April, 1917; at Washington, D. C., in September and Oc¬ 
tober, 1917; at Buffalo, New’ York, in September, 1919, and other 
conferences and meetings unknown to these Grand Jurors. 

Defendant William K. Field, being a coal operator, doing busi¬ 
ness in Pennsvlvania and other States, and President of the <lefend- 
ant, the Pittsburgh Coal Company aforesaid, and a Director of the 
defendant, the Great Lakes Coal Mining Company, each a coal op¬ 
erating company, incorporated and engaged in the coal business in 
Pennsylvania and other States; the said William K. Field being also 
a Director of the defendant. National Coal Association, and having 
also attended and participated in certain coal conferences, to-wdt: at 
Indianapolis, Indiana, and New’ York, New^ York, in April, 1917; at 
Buffalo, New York, in September, 1919, and other conferences and 
meetings unknown to these Grand Jurors. 

Defendant, William M. Henderson, being a coal operator, doing 
business in Pennsylvania and other States, and President, Treasurer 
and General Manager of the defendant. The Henderson Coal Com¬ 
pany, a coal operating company, incorporated and engaged in the 
coal business in Pennsylvania and other States; the said William M. 
Henderson, being also a Director of the defendant. National Coal 
Association, and having also attended and participated in certain 
coal conferences, to-wdt: at New^ York, New’ York, in April, 1917; 
at Washington, D. C., in September and October, 1917; at Buffalo, 
New York, in September, 1919, and other conferences and meetings 
unknown to these Grand Jurors. 

Defendant Frederick B. Lincoln, being a coal operator, doing busi¬ 
ness in Pennsvlvania and other States and an officer and stockholder 

V 

of the defendant, the Lincoln Coal & Coke Company, a coal operat¬ 
ing company, incorporated and engaged in the coal business in 
Pennsylvania and other States; the said Frederick B. Lincoln hav¬ 
ing also attended and participated in a certain coal conference, to- 
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wit: at Buffalo, New York, in September, 1919, and other con¬ 
ferences and meetings unknown to these Grand Jurors. 

Defendant Wilson A. Luce, being a coal operator, doing business 
in Pennsylvania and other States, and General Manager and General 
Superintendent of the defendant, the Lackawanna Coal & (>)kc Com- 
j)any, and General Manager and Secretary of the defendant, Ells¬ 
worth Collieries Company, each a coal operating company, incor- 
j)orated and engaged in tlie coal business in Pennsylvania and other 
states; the said Wilson A. Luce having also attended and partiei])aled 
in a certain coal conference, to-wit: at Buffalo, New York, iti Sep¬ 
tember, 1919, and other conferences and meetings unknown to these 
Grand Jurors. 

Defendant James G. Patterson, being a coal operator, doing busi¬ 
ness in Pennsylvania and other States, and Chairman of the de¬ 
fendant, the A^oughiogheny <& Ohio Coal Company aforesaid; the 
said James G. Pattei'son having also attended and participatcil in 
certain coal conferences, to-wit: at Indianapolis, Indiana, and New 
A^ork, New A^ork, in April, 1917, and other conferences and meet¬ 
ings unknown to these Grand Jurors. 

Defendant Jesse H. Sanford, being a coal operator, doing business 
in Pennsylvania and other States, and Vice President and General 
Manager of the defendant, Carnegie Coal Company, and Vice 
off President of the Chai*tiei*s Creek Coal Company, each a coal 
operating company, incorporated and engaged in the coal 
business in Pennsylvania and other States; the said Jesse H. San¬ 
ford having also attended and participated in certain coal confer¬ 
ences, to-wit: at Washington, D. C., in September and October, 1917; 
at Buffalo, New^ York, in September 1919, and other conferences an<l 
meetings unknown to these Grand Jurors. 

Defendant Daniel B. Wentz, a coal operator, doing business in 
Pennsylvania and other States, and President and a member of the 
defendant. National Coal Association, and having* also attended and 
participate in various coal conferences and meetings unknown to 
these Grand Juroi’s, and actively engaged as an officer in said National 
Coal Association in obtaining and procuring certain orders of the In¬ 
terstate Commerce Commission, as further referred to and set forth 
in this indictment. 

Defendant Harry C. Adams, being a coal operator, doing busincs*^ 
in Illinois and other States, and President and General Manager of 
the defendant, the Peerless Coal Company, a coal operating com¬ 
pany, incorporated and engaged in the coal business in Illinois and 
other States; the said Harry C. Adams having also attended and 
participated in certain coal conferences, to-wit: at Indianapolis, 
Indiana, and New A'^ork, New York, in April, 1917; at Washington, 
D. C., in September and October, 1917; at Buffalo, New York, in 
September, 1919, and other conferences and meetings unknown to 
these Grand Juroi’s. 

Defendant George B. Harrington, being a coal operator, doing busi¬ 
ness in Illinois and other States, and President and General Man¬ 
ager of the Chicago, Wilmington & Franklin Coal Company, a coal 
operating company, incorporated and engaged in the coal business 
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in Illinois and other States; the said George B. Harrington having 
also attended and jjarticipatcd in ceiiain coal conferences, to-wit: 
at Washington, D. C., in September and October, 1917; at Buffalo, 
New York, in September, 1919, and other conferences and meetings 
unknown to these Grand .Jurcns. 

Defendant Fred C. ITonnold, being a coal operator, doing business 
in Illinois and other States, and Secretaiy and Treasurer of the de¬ 
fendant, the Chicago and Big Muddy Coal & Coke Company, a coal 
operating com])any, incorporated and engaged in the coal business 
in Illinois and other States; the said Fred C. Honnold being also 
a Director of the defendant, National Coal Association, and Secretary 
and Treasurer of the Illinois Coal Operatoi’s’ Association, and 
having also attended and participated in a certain coal conference, 
to-wit: at Indianapolis, Indiana, in A|»ril, 1917, and other confer¬ 
ences and meetings unknown to these Grand Jurors. 

Defendant Rice Miller, being a coal oi)crator, and doing business in 
Illinois and other Slates, and an ofliccr of the defendant, the Hills¬ 
boro Coal Company, a coal [noducing company, incorporated and 
engager! in the coal business in Illinois and other States; the said 
Rice Miller being also A’ice President of the Illinois Coal Operators’ 
Association, and having also attended and ])articipated in certain 
coal conferences, to-wit: at Indiana])olis, Indiana, and New York, 
New York, in April, 1917; at AVashington, D. C., in September and 
October, 1917, and other conferences and meetings unknown to these 
Grand Juroi’s. 

Defendant Chailes M. Moderwell, being a coal operator, doing busi¬ 
ness in Illinois and other States, and General Manager of the defend¬ 
ant, the O’Gara Coal Company, a coal operating company, incor¬ 
porated and engaged in the coal iDusiness in Illinois and other States; 
the said Charles M. Moderwell having also attended and participated 
in certain coal conferences, to-wit: at Indianapolis, Indiana, and New 
York, New York, in April, 1917; at AVashington, I). C., in September 
and October, 1917; and other conferences and meetings unknown to 
these Grand Jurors. 

Defendant Francis S. Peabody, being a coal operator, doing busi¬ 
ness in Illinois and other States, and Chairman of the Board 
60 of Directors of the defendant, the Peabody Coal Company, and 
Vice President of the defendant, the J. AVooley Coal Com¬ 
pany, each a coal operating company, incorporated and engaged 
in the coal business in Illinois and other States; the said Fi*ancis 
S. Peabody being also a Director of the defendant. National Coal 
Association, and having also attended and participated in a certain 
coal conference, to-wit: at Buffalo, New York, in September, 1919, 
and other conferences and meetings unknown to these Grand .Juroi’s. 

Defendant Herman C. Peri’y, being a coal operator, doing business 
in Illinois and other States, and General Superintendent of the de¬ 
fendant, the Indiana and Illinois Coal Corporation, a coal operating 
company, incorporated and engaged in the coal business in Illinois 
and other States; the said Herman C. Perry having also attended and 
participated in certain coal conferences, to wit: at New York, New 
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York, in April, 1917; at Buffalo, New York, in September, 1919, 
and other conferences and meetings unknown to these Grand Juroi’s. 

Defendant, Edward C. Searls, being a coal operator, doing busine^ 
in Illinois and other States, and Genera] Manager and \ive Presi¬ 
dent of the defendants, the Duncan Coal Company, and the 
Ecpiitable Coal & Coke Company, and President and General Man¬ 
ager of the Searls Coal Company, each a coal operating company, 
incorporated and engaged in the coal business in Illinois and other 
States; the said Edward C. Searls being also President of the Illinois 
Coal Operators’ Association, and having also attended and partici¬ 
pated in certain coal conferences, to w’it: at Washington, D. C., in 
September and October, 1917, at Buffalo, New York, in September, 
1919, and other conferences and meetings unknown to these Grand 
Juroi-s. 

Defendant William J. Spencer, being a coal operator, doing busi¬ 
ness in Illinois and other States, and Chairman of the Executive 
Committee of the Indiana Coal Trade Bureau of Illinois, and having 
also attended and [)articipated in certain coal conferences, to wit: 
at New York, New York, in April, 1917; at Washington, D. C., in 
September and October, 1917; at Buffalo, New York, in September, 
1919, and other conferences and meetings unknown to these Grand 
Juroi’s. 

Defendant Ralph C. Whitsett, being a coal operator, doing busi¬ 
ness in Illinois and other States, and President and General Manager 
of the defendants, the Black Comet Coal and Mining Company, 
and the Kentucky River Coal Mining Company, each a coal operat¬ 
ing company, incorporated and engaged in the coal business in 
Illinois and other States, and having also attended and participated 
in coal conferences and meetings unknown to these Grand Juroi’s. 

Defendant Robert E. Lee, being a coal operator, doing business 
in Illinois and other States, and Vice President of the defendant. 
Consolidated Indiana Coal Company, a coal operating company, 
incorporated and engaged in the coal business in Illinois, Indiana 
and other States, and having also attended and participated in certain 
conferences and meetings unknown to these Grand Jurors. 

Defendant Richard Fitzgerald, being a coal operator, doing busi¬ 
ness in Illinois — other States, and an officer of the defendant. Grant 
Coal Mining Company, a coal operating company, incorporated and 
engaged in the coal business in Illinois and other States, and having 
also attended and participated in certain coal conferences and meet¬ 
ings unknown to these Grand Jurors. 

Defendant Theodore C. Keller, being a coal operator, doing busi¬ 
ness in Illinois and other States, and President of the defendant. 
Indiana and Illinois Coal Corporation aforesaid, also agent for and 
actively engaged in the control and management of other coal pro¬ 
ducing companies in Illinois and other States engaged in the coal 
business, the names of which are unknown to these Grand Jurors. 

Defendant Jackson K. Dering, being a coal operator, doing busi¬ 
ness in Illinois and other States, and President of the defendants, 
the J. K. Dering Coal Company, and the Dering Mines Company, 
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each a coal operating company, incorporated and engaged in 
01 the coal business in Illinois and other States; the said Jack- 
son K. Dering having also attended and participated in cer¬ 
tain coal conferences, to wit: at New York, New York, in jVpril, 
1917; at Washington, D. C., in September and October, 1917, and 
other conferences and meetings unknown to these Grand Juroi’s. 

Defendant John Connory, being a coal o])erator, doing busine^ in 
Illinois and other States, and President of the defendant, the Miami 
Coal Company, a coal operating company, incoqjorated and engaged 
in the coal business in Illinois and other States; the said John Con¬ 
nory having also attended and partieijjated in certain coal confer¬ 
ences and meetings unknown to these Grand Jurors. 

Defendant Julius C. Muren, being a coal operator, doing business 
in Illinois and other States, and Vice President of the defendant, 
the Muren Coal Company, a coal oi)erating company, and actively 
engaged in the management and control of the Northern Coal Com¬ 
pany, a sale agency, each of said comi)anies being incorporated con¬ 
cerns and engaged in the coal business in Illinois and other States; 
the said Julius C. Muren having also attended and participated in 
certain coal conferences and meetings unknown to these Grand 
Jurors. 

Defendant Harley A. Huskey, Ijciiig a coal operator, doing busi¬ 
ness in Illinois and other States, and President of the defendant, 
Ridge Coal & Mining Com[)any, a coal operating company, and 
actively engaged in tlie control and management of the defendant, 
Worth-Huskey Coal Company, a sales agency, each of said com¬ 
panies being incorporated concerns and engaged in the coal business 
in Illinois and other States, the said Harley A. Huskey being also 
a Director of the Knox County Coal Operators’ Association of In¬ 
diana, and having also attended and participated in certain coal 
conferences and meetings, unknown to these Grand Jurors. 

Defendant Walter S. Bogle, being a coal operator, doing business 
in Illinois and other States, and President of the defendants, the 
Essanbee Mines Company and the Pine Ridge Mines Company, each 
a coal operating company, incorporated and engaged in the coal busi¬ 
ness in Illinois and other States; the said Waltei’ S. Bogle having 
also attended and participated in certain coal conferences and meet¬ 
ings unknown to these Grand Jurors. 

Defendant Cornelius A. Bickett, being a coal operator, doing busi¬ 
ness in Illinois and other States, and President of the defendant 
Bickett Coal & Coke Comi)any, a coal selling agency for various 
coal companies with which the defendant, Cornelius A. Bickett was 
actively engaged in their management and control, said defendant 
Cornelius A. Bickett being also Vice President of the defendant, the 
Bickett and Shirkie Coal Company, a coal operating company, each 
of said companies being incoi-poratod concerns and engaged in the 
coal business in Illinois and other States; the said Cornelius A. 
Bickett having also attended and participated in certain coal con¬ 
ferences and meetings unknown to these Grand Jurors. 

Defendant William P. Worth, being a coal operator, doing busi¬ 
ness in Illinois and other States, and Treasurer and General Manager 
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of tlie defendant, Ridge Coal & Mining Company aforesaid, and also 
of the Franklin Coal Company, the latter company being also in¬ 
corporated and engaged in the coal business in Illinois and other 
►States; the said William P. Worth having also attended and partici¬ 
pated in certain coal conferences, to wit: at Washington, D. C., in 
September and October, 1917, and other conferences and meetings 
unknown to these Grand Jurors. 

Defendant William H, Howe, being a coal operator, doing busine:^ 
in Illinois and other States, and President of the defendants, the 
Marlin-IIowe Coal Company, and the Tecumseh Coal and Mining 
Company, each a coal oi)erating company, incoi*pomted and engaged 
in the coal business in Illinois and other States, and actively engaged 
in the control and management of the Martin-Howe Coal Company 
as a sales agency, engaged in siiid business in Illinois and other 
States; the said AVilliam II. Howe having also attended and i)ar- 
ticipated in certain coal conferences and meetings unknown to these 
Grand Juroi-s. 

t’2 Defendant Otto II. Hedrick and Company, a cornoration 

organized and doing business under the laws of an^ in the 
State of Illinois and other States, being a wholesiile coal selling 
acfencv. 

Defendant Robert W. Couft'er, actively engaged in the control and 
management of the business atfaiis of and employed by the defend¬ 
ant, National Coal Association, and also engaged in obtaining and 
distributing statistics and other information among coal operators, 
bureaus and associations relative to the production, distribution, and 
price of bituminous coal in and throughout the various States of 
the United States. 

Defendant Thomas T. Brewster, being a coal operator, doing busi¬ 
ness in Missouri, Illinois and other States, and Vice-President and 
(General Manager of the Defendant, Mount Olive and Stauton Coal 
Company, a coal operating company, incorporated and engaged in 
the coal business in Missouri, Illinois and other States, the said 
Thomas T. Brewster being also a Director of the defendant. Na¬ 
tional Coal Association, also a member of the Coal Operators’ Re- 
j>orting Bureau, known as the 5th and 9th Bureau of Illinois, and 
also a member of and President of the 5th and 9th District Coal 
Operators’ Association of Illinois, and having also attended and 
participated in certain coal conferences, to-wit: at Indianapolis, In¬ 
diana, in April, 1917; at Washington, D. C., in September and Oc¬ 
tober, 1917; at Buffalo, New York, in September, 1919, and other 
(tonferences and meetings unknown to these Grand Jurors. 

Defendant Thomas M. Jenkins, being a coal operator, doing busi¬ 
ness in Missouri, Illinois and other States, and President and Gen¬ 
eral Manager of the defendant. Saint Louis and O’Fallon Coal Com¬ 
pany, a coal operating company, incorporated and engaged in the 
coal business in Missouri, Illinois and other States; the said Thomas 
M. Jenkins having also attended and participated in certain coal 
conferences, to-wit: at Indianapolis, Indiana, and New York, New 
York, in April, 1917, and other conferences and meetings unknown 
to these Grand Jurors 
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Defendant William K. Kavanaugb, being a coal operator, doing 
business in Missouri, Illinois and other States, and President and 
General Manager of tbe defendant, tbe Soutbern Coal, Coke and 
Mining Company, a coal operating company, incorporated and en¬ 
gaged in tbe coal business in Missouri, Illinois and other States; tbe 
said William K. Kavanaugb having also attended and participated 
in a certain coal conference, to-wit: at Indiana]>olis, Indiana, in 
April, 1917, and other conferences and meetings unknown to these 
Grand Jurors. 

Defendant William L. Scbmick, being a coal operator, doing 
business in Missouri, Illinois and other States, and Vice President 
and General Manager of tbe defendant, tbe Big Muddy Coal and 
Iron Company, a coal operating company, incorporated and engaged 
in the coal business in Missouri, Illinois and other States; tbe said 
William L. Scbmick having also attended and participated in cer¬ 
tain coal conferences, to-wit: at New York, New York, in April. 
1917; at Washington, D. C., in September and October, 1917; at 
Puffalo, New York, in September, 1919, and other conferences and 
meetings unknown to these Grand Jurors. 

Defendant Edward J. Hackett, being a coal operator, doing busi¬ 
ness in Kentucky, Indiana and other States, and Treasurer and 
General Manager of tbe defendants, the Fork Ridge Mining Com¬ 
pany, the Big Four Coal Company, and President, Treasurer and 
General Manager of the Caledonia Mining Company, a coal opera¬ 
ting company, incorporated and engaged in the coal business in 
Kentucky, Indiana and other States, also actively engaged in the 
control and management of other coal operating companies, and 
coal wholesale agencies engaged in the coal business in said States; 
the said Edward J. Hackett having also attended and participated 
in certain coal conferences and meetings unknown to these Grand 
Jurors. 

Defendant James T. Hatfield, being Secretary and Treasurer of 
the defendant, the E. J. Hickey Transportation Company, an in¬ 
corporated concern, and engaged in the transportation and distri¬ 
bution of bituminous coal along and upon the Ohio River to arid 
from points in the States of West Virginia, Ohio, Kentucky and 
Indiana, and iilso engaged in the selling and distribution of bitu¬ 
minous coal in said States. 

63 Defendant John G. Metcalfe, being Sales Manager of the 

Defendant, the E. J. Hickey Transportation Company, afore¬ 
said. 

Defendant George A. Van Dyke, being a coal oj^erator, doing 
business in Indiana and other States, and President and General 
Manager of the defendant, the Chicago-Carlisle Coal Company, and 
actively engaged in the cnntrol and management of the defendants, 
the Dana Coal and Mining Company, and the Pan Handle Coal 
Company, each a coal operating company, incorporated and en¬ 
gaged in the coal business in Indiana and other States; the said 
George A. Van Dyke having also attended and participated in cer¬ 
tain coal conferences and meetings unknown to these Grand Jurors. 

Defendant Hulbert M. Ferguson, being a coal operator, doing 
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hasiness in Indiana and other States, and President and General 
Manager of the defendant, the Clinton Coal Company, and Presi¬ 
dent of the defendant, the Ferguson-Spears Coal Company, eaeh a 
coal operating company, incorporated and engaged in the coal busi¬ 
ness in Indiana and other States; the said Hnlbert M. Ferguson 
having also attended and participated in certain coal conferences 
and meetings unknown to these Grand Jurors. 

Defendant John Cliesterfield, being a coal operator, doing busi¬ 
ness in Indiana and other States, and General Superintendent of 
the defendant, Otter Creek Coal Company, a coal operating com¬ 
pany, incoiporated and engaged in tlie coal business in Indiana and 
other States; the said John Cliesterfield also being President of the 
Brazil Block Coal Producei*s’ Association of Indiana, having also 
attended and participated in certain coal conferences, to-wit: at In¬ 
dianapolis,, Indiana, and New York, New York, in April, 1917, and 
other conferences and meetings unknown to these Grand Jurors. 

Defendant William J. Freeman, being a coal operator, doing 
business in Indiana and other States, and Treasurer and General 
Manager of the defendant, the Tecumseh Coal and Mining Com- 
jiany aforesaid, also President and General Manager of the defend¬ 
ants, Bon Ayr Coal Company and Glen Ayr Coal Company, and 
Treasurer and General Manager of the defendant. Green Valley 
Coal Compan}^ each coal operating companies, incorporated and 
engaged in the coal business in Indiana and other States; the said 
William J. Freeman being also a Director in the Knox County Coal 
Operators’ Association of Indiana, and having also attended and 
participated in certain coal conferences, to-wit: at Indianapolis, In¬ 
diana, and New York, New York, in April, 1917; at Washington, 
D. C., in September and October, 1917 ; at Buffalo, New York, in 
September, 1919, and other conferences and meetings unknown to 
these Grand Jurors. 

Defendant Morton L. Gould, being a coal operator, doing busi- 
ne.ss in Indiana and other States, and President, Treasurer and Gen¬ 
eral Manager of the defendant, the Linton Coal Company, a coal 
operating company, incorporated and engaged in the coal business 
in Indiana and other States; the said Morton L. Gould having also 
attended and participated in certain coal conferences, to-wit: at In¬ 
dianapolis, Indiana, and New York, New York, in April, 1917; at 
Washington, D. C., in September and October, 1917; at Buffalo, 
New York, in September, 1919, and other conferences and meetings 
unknown to these Grand Jurors. 

Defendant Jacob C. Kolsem, being a coal operator, doing business 
in Indiana and other States, and Treasurer and General Manager 
of the defendant, the .Jackson Hill Coal Company, a coal operating 
<*ompany, incorporated and engaged in the coal business in Indiana 
and other States; the said Jacob C. Kohem having also attended 
and participated in certain coal conferences, to-wit: at Indianapolis, 
Indiana, and New York, New York, in April, 1917; at Washington, 
D. C., in September and October, 1917; at Buffalo, New York, in 
September, 1919, and other conferences and meetings unknown to 
these Grand Jurors. 
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Defendant Edwin D. Logsdon, being a coal operator, doing busi¬ 
ness in Indiana and other States, and President of the defendants, 
the Knox County Fourth Vein Coal Company the Indian Creek 
Coal and Mining Company and the 8. W. Little Coal Company, each 
a coal operating companj^, incorporated and engaged in the 
114 coal business in Indiana and other States, and the Indian 
Creek Coal and Mining Company Ix^ing interested in and 
an agent for the defendant, S. W. Little Coal Comj^any, in carrying 
on said business; the said Edwin 1). Logsdon being also a Director 
in the Knox County Coal Operators’ Association of Indiana, and 
having also attended and participated in certain coal conferences, 
to-wit: at New York, New York, in April, 1917; at Washington, 
D. C., in September and October, 1917; at Buffalo, New York, in 
September, 1919, and other conferences and meetings unknown to 
these Grand Jurors. 

Defendant Phil H. Penna, being a coal operator, doing business 
in Indiana and other States, and an officer of and actively engaged 
in the management and control of the defendant, Knox County 
Fourth Vein Coal Comj)any, aforesaid, and other coal companies 
incorporated and engaged in the coal business in Indiana and other 
States, the names of which are unknown to these Grand Jurors; the 
said Phil H. Penna being also a Director of the defendant. National 
Coal Association, and secretarv of the Indiana Fourth Vein Coal 
Operators’ Association, and having also attendcKl and participated 
in certain coal conferences, to-wit: at Indianapolis, Indiana, and 
New York, New York, in April, 1917; at Washington, D. C., in 
September and October, 1917; at Buffalo, New York, in September, 
1919, and other conferences and meetings unknown to these Grand 
Jurors. 

Defendant Hugh Shirkie, being a coal operator, doing business 
in Indiana and other States, and President of the defendant, Shirkie 
Coal Company, and General Manager and Secretary of the defend¬ 
ants Glenco Coal Company and Glendale Coal Company, each a 
coal operating company, incoi*porated and engaged in the coal busi¬ 
ness in Indiana and other States; the said Hugh Shirkie ha\dng 
also attended and participated in certain coal conferences, to-wit: 
at Washington, D. C., in September and October, 1917 ; at Buffalo, 
New York, in September, 1919, and other conferences and meetings 
unknown to these Grand Juroi’s. 

Defendant George H. Richards, being a coal operator, doing busi¬ 
ness in Indiana and other States, and General Manager of the de¬ 
fendant, Lower Vein Coal Compny, a co.al operating company, in¬ 
corporated and engaged in the coal business in Indiana and other 
States, and also actively engaged in the management and control 
of a certain coal sales agency, to-wit: Richards and Sons; the said 
George H. Richards having also attended and participated in cer¬ 
tain coal conferences, to-wit: at Washington, D. C., in September 
and October, 1917; at Buffalo, New York, in September, 1919, and 
other conferences and meetings unknown to these Grand Jurrors. 

Defendant Homer B. Tally, being a coal operator, doing business 
in Indiana and other States, and President and TYeasurer of the 
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defendants, Coal Ci*eek Mining Company and Coal Bluff Mining 
Company, and Treasurer of the defendant. Fort Harrison Mining 
Company, each a coal operating company, incorporated and engaged 
in the coal business in Indiana anil other States; the said llomer 
B. Tally having also attended and participated in certain coal con¬ 
ferences, to-wit: at Washington, 1). C., in September and October, 
1017; at Buffalo, New York, in September, 1919, and other con¬ 
ferences and meetings unknown to these Grand Jurors. 

Defendant David Ingle, being a coal operator, doing business in 
Indiana and other States, and Vice President of the defendant,. 
Bon Ayr Coal Company, aforesaid, and President of the defendant. 
Green \^alley Coal Company, aforesaid, and President and Ti*easurer 
of the defendant, Ayshire Coal Company, a coal operating company, 
incorj)orated and engaged in the coal business in Indiana and other 
States; the said David Ingle having also attended and participated 
in certain coal conferences, to-wit: at New York, New York, in 
April, 1917; at Buffalo, New York, in September, 1919, and other 
conferences and meetings unknown to these Grand Juroi*s. 

Defendant William II. Tobin, being a coal operator, doing busi¬ 
ness in Indiana and other States, and vice President of the defend¬ 
ant, Sterling-Midland Coal Company, and actively engaged in the 
control and management of the defendant, Consumers Coal Com¬ 
pany, each of said companies being coal selling agencies for numer¬ 
ous coal companies, the names of which are unknown to these Grand 
Jurors. 

65 Defendant William M. Zeller, lx?ing a coal operator, doing 
business in Indiana and other States, and President of the 
defendant, American Coal Mining Company, and Treasurer of the 
defendant, Brazil Collieries Company, each a coal operating com¬ 
pany, incorporated and engaged in the coal business in Indiana 
and other States; the said AVilliam M. Zeller being also President 
of the Brazil Block Coal Producers’ Associirtion of Indiana, and 
a Director of the Knox County Coal Operators’ Association of In¬ 
diana, actively engaged in the control and management .of other 
coal companies and associations, the names of which are unknown 
to these Grand Jurors. 

Defendant Edward Shirkie, being a coal operator, doing business 
in Indiana and other States, and President and General Manager 
of the defendant, Bickett and Shirkie Coal Company, aforesaid, 
and actively engaged in the control and management of the defend¬ 
ant, Bickett Coal and Coke Company, aforesaid. 

Defendant Robert J. Smith, a coal operator, doing business in 
Indiana and other States, and President of the defendants, the 
Princeton Coal Company and the Deep Vein Coal Company, and 
an officer and director of the defendant. Black Hawk Mining Com¬ 
pany, each a coal operating company, incorporated* and engaged in 
the coal business in Indiana and other States, and also President 
of a retail coal company, to-wit: the defendant, J. M. Martin Coal 
Company, an incorporated concern, doing business at Logansport, 
Indiana. 
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Defendant Henry P. Smith, being a coal operator, doing business 
in Indiana and other States, and President and General Manager 
of the defendant. Dry Fork Coal Company, and President of the 
defendant. Miller Coal Company, each a coal operating company, 
incorporated and engaged in the coal business in Indiana and other 
States, and also an otHcer of the defendant, Princeton Coal Com¬ 
pany, aforesaid, and actively engaged in the control and manage¬ 
ment of other coal companies engaged in the coal business, the 
names of which are unknown to these Grand Jurors. 

Defendant Archibald D. Speai*s, being a coal operator, doing biLsi- 
ness in Indiana and other States, and President of the defendant, 
the Vermilion Coal Company, and Treasurer and General Manager 
of the defendant, Ferguson-Spears Coal Company, each a wal op¬ 
erating company, incorporated and engaged in the coal business in 
Indiana and other States. 

Defendant Banns E. Neal, being a coal operator, doing business 
in Indiana and other States, and Treasurer of the defendants, In¬ 
dian Greek Coal and Mining Company, and S. W. Little Coal Com¬ 
pany, aforesaid, and being actively engaged in the control and man¬ 
agement of said companies and other c(^ companies and coal sales 
agencies, the names of which are unknown to these Grand Jurors. 

Defendant Valentine Martin, being a coal operator, doing busi¬ 
ness in Indiana and other States, and General Superintendent of 
. the defendant, Tecumseh Coal and Mining Company, aforesaid, the 
Vice President of the defendant. Green Valley Coal Company, afore¬ 
said, and President and General Manager of the defendant, the Oak¬ 
land Coal Company, a coal operating company, incoi*porated and 
engaged in the coal business in Indiana and other States, and actively 
engaged in the control and management of other coal operating 
companies and coal sales agencies, the names of which are unknown 
to these Grand Jurors. 

Defendant Alfred M. Ogle, being a coal operator, doing business 
in Indiana and other States, and President and Treasurer of the 
defendant, Vandalia Coal Company, a coal operating company, in¬ 
corporated and engaged in the coal business in Indiana and other 
States, and President of the Ogle Coal Company, an incorporated 
sales agencv, engaged in the coal business in Indiana and other 
States; the "said Alfred M. Ogle being also Vice President of the 
defendant. National'Coal Association, and having also attended 
and participated in certain coal conferences, to-wit: at Indianapolis, 
Indiana, and New York, New York, in April, 1917; at Washington, 
D. C., in September and October, 1917; and other conferences and 
meetings unknown to these Grand Jurors. 

08 Defendant Bernard B. Batty, being a coal operator, doing 

business in Indiana and other States, and Vice President and 
General Managef of the defendant, the Ogle Coal Company, aforesaid. 

Defendant Jabez Wooley, being a coal operator, doing business in 
Indiana and other States, and President, Treasurer and General 
Manager of the defendant, the J. Wooley Coal Company, aforesaid, 
and actively engaged in the control and management of other coal 
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operating companies, the names of which are unknown to these 
Grand Jurors. 

Defendant William P. Zimmerman, being a coal operator, doing 
business in Indiana and other Staites, and President and General 
Manager of the defendant, the Zimmerman Coal Company, and 
Treasurer and General Manager of the defendant, the Hall-Zimmer- 
man Coal Company, each a coal operating company, incorporated 
and engaged in the coal business in Indiana and other States, and 
actively engaged in the control and management of other coal com¬ 
panies and coal selling agencies, the names of which are unknown to 
these Grand Jurors. 

Defendant Walter W. Tally, being a coal opemtor, doing business 
in Indiana and other States, and Vice President of the defendant, 
the Coal Bluff Mining Company, aforesaid, Secretai’y of tlie defend¬ 
ant, Coal Creek Mining Company, aforesaid, and an officer of the 
defendant. Fort Harrison Mining Company, aforesaid, and actively 
engaged in the control and management of the aforesaid coal com- 
l>anies. 

Defendant Warren F. Smith, being a coal operator, doing business 
in Indiana and other States, and Manager of the defendant, Power 
Coal Company, a coal sales agency, incorporated and engaged in the 
coal business in Indiana and other States, and actively engaged in 
the control and management of said defendsint, and also of the de¬ 
fendant, the Kowlands-Power Consolidated Collieries Company, a coal 
operating company, incorporated and engaged in the coal husineas 
in Indiana and other States. 

Defendant Millard E. Mogg, being a coal operator, doing business 
in Indiana and other States, and A'ice President of the defendant. 
Rose Hill Coal Company and A^'ice President and Treasurer of the 
defendant, Chicago-Carlisle Coal Company, each a coal operating 
company, incorporated and engaged in the coal business in Indiana 
and oiher States; the said Millard E. Mogg being also actively en¬ 
gaged in the control and management of other coal operating com¬ 
panies, and coal selling agencies and retail coal companies and 
organizations, the names of which companies and organizations are 
unknowm to these Grand Jurors. 

Defendant Herman C. Tope, being a sales agent and employee of 
and actively engaged in the control and management of the aforesaid 
defendants, the Sterling-Midland Coal Company, and the Power 
Coal Company. 

Defendant Charles W. Grant, being a retail coal dealers at Logans- 
port, Indiana, and a member of the Retail Coal Merchants’ Associa¬ 
tion of Indiana. 

Defendant Citizens Coal and Supply Company, incorporated and 
engaged in the retail coal business at Logansport, Indiana, and a 
member of the Retail Coal Merchants’ Association of Indiana. 

Defendant William L. Morris, a retail coal dealer of Logansport, 
Indiana, and Secretary of and a(*tively engaged in the control and 
management of the aforesaid defendant, Citizens’ Coal and Supply 
Company, and also a memher of the Retail Coal Merchants' 
Association of Indiana. 
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Defendant John D. A. Mon’ow, being A^ice Pre^^ident of the de¬ 
fendant, National Coal Association, and having also attended and 
participated in various coal conferences and meetings unknown to 
these Crand Jurors, and actively engaged as an officer in said 
National Coal Association in obtaining and procuring certain orders 
r)f the Tntei’state Commerce Commission, ns further referred to and 
set forth in this indictment. 

t)7 Defendant Jonas Waffle, lieing Sei*retary of a certain 

voluntary unincorporated society or bureau, named as the 
Indiana Coal Trade Bureau, the same being one of the voluntary 
unincoiporated organizations or bureaus, further described and re- 
forivd to in this indictment. 

Defendant Carl J. Fletcher, being a coal operator, engaged in the 
coal business in Indiana and other States, and Vice President of 
the defendant, the Oakland Coal Company, and actively engaged in 
the control and management of other coal operating companies, the 
names of which are unknown to these Grand Jurors; the said Carl 
J. Fletcher being also Secretary of a certain voluntary unincorporated 
society or association, named as the Knox County Coal Operators’ 
Association; the same being one of the voluntary, unincorporated 
organizations or associations further described and referred to in 
this indictment. 

Defendant Harry W. Little, being a coal operator, engaged in the 
coal business in Indiana and other States, and being also Secretary 
of a certain voluntary, unincorporated society or bureau, named as 
the Southern Indiana Coal Bureau, the same being one of the 
voluntary, unincorporated organizations or bureaus further described 
and referred to in this indictment. 

Defendant Roy R. Yeagley, being Secretary of a certain voluntary, 
unincoiporated society or association, named as the Indiana Retail 
Coal Merchants’ Association, the same being one of the voluntary’, 
unincoiporated organizations or associations further described and 
referred to in this indictment. 

Defendant James A. Fenelon, being Secretary of a certain 
voluntary, unincorporated society or organization, named as the 
Coal Trade Bureau of Illinois, the same being one of the voluntar>^, 
unincorporated organizations or associations further descril>ed and in¬ 
ferred to in this indictment. 

• Defendant O. G. Scott, whose given name is to these Grand Jurors 
unknown, being Secretary of a certain voluntary, unincorporated 
society or association named as the Central Illinois Coal Bureau, the 
same being one of the vohintarj% unincoiporated organizations or 
associations further described and refen’ed to in this indictment. 

Defendant P. H. Greenlaw, whose given name is to these Grand 
Jurors unknown, l)eing-Seci*etary of a certain voluntary, unincor- 
unincor|x>rated society or association, named as the 5th and 9th 
Districts Coal Bureau, the same, being one of the voluntary, un^ 
incorporated organizations or associations further described and re¬ 
ferred to in this indictment. 

Defendant C. O. Ostrom, whose given name is to these Grand 
Jurors unknown, being Secretary of a certain voluntary, unincor- 
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porated society or association, named as the Northern Illinois Coal 
Operators’ Association, the same being one of the voluntary 
unincorporated organizations or associations, further described and 
referred to in this indictment. 

Defendant W. D. McKinney, whose given name is to these Grand 
Jurors unknown, being S^'cretary of a certain voluntary, unincor¬ 
porated society or avssociation, named as the Southern Ohio Coal Ex¬ 
change, the same being one of the voluntary, unincoriX)rated 
organizations or associations further described and referred to in this 
indictment. 

That certain defendants hereinafter named are miners and such 
has been their. occupation for a part or all of the period of time 
covered by this indictment and that they are each and all members 
of said International Union, United Mine AVorkers of America, and 
of various local unions of said mine workers and’have been such 
members for a pai't or all of the period of time covered by this in¬ 
dictment, and that at various times they have each met at conferences 
and conventions of miners and also in joint conferences between 
miners and their representatives, and operators and their rep¬ 
resentatives, at various places, and that each and all of the 
68 defendants hereinafter named attended and participated in 
a biennial convention of the International Union, United 
Mine Workers of America, which was held at Cleveland, Ohio, in 
September, 1919, and at said time and place were then and there 
chosen and selected as members of a joint scale committee, and as 
such members met in a joint conference with a like committee of 
the coal operatoi's at Buffalo, New York, in September, 1919, to-wit: 
John L. Lewis, IVilliam Green, Percy Tetlow, Edward Stewart, 
William Raney, IVilliam Mitch, John Hessler, Ed Haverkamp, 
James A. McKinney, Harry Sutch, Charles Fettinger, Harry I^ntz, 
Ulysses G. Hall, Frank Farrington, Harry Fishwick, Charles Grace, 
Robert T. McAllister, Walter Nesbit, William J. Sneed, Ben IVilliams, 
Joseph T. Yearsley, William C. Cavanaugh, Patrick T. Fagan, Robert 
Gibbons, William Hargest, Thomas Hughes, Frank I^ithold, Philip 
Murray, John McWee, John O’Leary, George Cecil, Lee Hall, John 
Moore, Thomas Price, AVilliam Robinette, William Roy, Gwilyn W. 
Savage, John Saxton and AVilliam C. Thompson. 

That certain of said defendEints hereinafter in this paragraph 
named, attended and participated in a certain joint conference of 
miners and their representatives, and operators and their repr^nta- 
tives, at Indianapolis, Indiana, in April, 1917; another at New York, 
New York, in April, 1917, and another at Washington, D. C., in 
September and October, 1917, to-wit: William Green, Edward Stew¬ 
art, William Mitch, James A. McKinney, Frank Farrington, Robert 
Gibbons, Philip Murray, Lee Hall, John Moore and Gwilyn W. 
Savage. 

That certain of said defendants hereinafter in this paragraph 
nsimed, attended and participated in a certain joint conference of 
miners and their representatives, and operators and their representa¬ 
tives, at New York, New York, in April, 1917, and another at Wash¬ 
ington, D. C., in September and October, 1917, to-wit: William 
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Ruiiey, Harry l^^shwick, Charles Grace, Walter Nesbit, Ben Will¬ 
iams, William Ilai'gest, John O’Leary, Thomas Price, William Roy, 
John Saxton and William C. Thompson. 

Tliat certain of said defendants hereinafter in this i>aragraph 
named, attended and participated in a certain joint conference of 
miners and their representatives, and operatoi's and their representa¬ 
tives, at Indianapolis, Indiana, in April 1917, mid another at New 
York, New York, in April, 1917, to-wit: Ed Ilaverkanip. 

That certain of said defendants hereinafter in this paragraph 
named, attended and participated in a certain joint conference of 
ininei*s and their representatives, and operators and their representa¬ 
tives, at Washington, D. C., in Septeiuher and Oct(»her, 1917, to-wit; 
Thomas Hughes and George Cecil. 

That certain of said defendants hereinafter in this paragraph 
named, attended and participated in a certain joint conference of 
ininei’s and their representatives, and operatoi-s and their repre¬ 
sentatives, at Indianapolis, Indiana, in April, 1917, to-wit: John L. 
Lewis. 

69 Count I, Part HI. 

And the Grand Jiiroi's aforesaid, upon their oaths aforesaid, do 
further present and charge that the said George M. Jones, the Ohio 
Collieries Company, the Cambria Collieries Company, the Tropic 
Mining Company, the George M. Jones Company, tochael Gal¬ 
lagher, the Pittsburg and Eastern Coal Company, the Massillon Coal 
Conapany, Albert A. Augustus, the Cambridge Collieries Company, 
National Coal Association, William H. Haskins, the Sharon Coal 
Company, the Elk Coal Companp, Joseph Pursglove, the Pursglove- 
Maher Coal Company, Charles E. Maurer, the Glens Run Coal Com¬ 
pany, John M. Roan, Samuel H. Robbins, the Youghiogheny and 
Ohio Coal Company, George C. Weitzell, the Pittsburg Coal Com¬ 
pany, the Great Lakes Coal Mining Company, James H. Pritchard, 
Joseph M. Armstrong, John A. Donaldson, William K. Field; Will¬ 
iam M. Henderson, the Henderson Coal Company, Frederick B. 
Lincoln, the Lincoln Coal & Coke Company, Wilson A. Luce, the 
Lackawanna Coal & Coke Company, the Ellsworth Collieries Com¬ 
pany, James G. Patterson, Jesse H. Sanford, the Carnegie Coal Com¬ 
pany, the Chartiers Creek Coal Company, Daniel B. Wentz, Harry 
C. Adams, the Peerless Coal Company, George B. Harrington, the 
Chicago, Wilmington and Franklin Coal Company, Fred C. Hon- 
nold, the Chicago and Big Muddy Coal and Coke Company, Rice 
Miller, the Hillsboro Coal Company, Charles M. Moderwell, the 
O^Gara Coal Company, Francis S. Peabody, the Peabody Coal Com¬ 
pany, the J. Wooley Coal Company, Herman C. Perr>’, the Indiana 
and Illinois Coal Corporation, Edward C. S'earls, the Duncan Coal 
Company, the Equitable Coal and Coke Company, the Searls Coal 
Company, William J. Spencer, Ralph C. Whitsett, the Black Comet 
Coal and Mining Company, the Kentucky River Coal Mining Com¬ 
pany, Robert E. Lee, the Consolidated Indiana Coal Company, Rich¬ 
ard Fitzgerald, the Grant Coal Mining Company, Theodore C. Kel- 
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ler, Jackson K. Dering, the J. K. Dering Coal Company, the Dering 
Mines Company, John Connory, the Miami Coal Company, Julius 
C. Muren, the Muren Coal Company, Ihu’ley A. Huskey, the Ridge 
Coal and Mining Company, the Worth-Huskey Coal Company, Wal 
ter S. Bogle, the Essanhee Mines Company, the Bine Ridge Mines 
Company, Cornelius A. Bickett, the Bickett Coal and Coke Company, 
the Bickett and Shirkie Coal Company, William P. Worth, William 
H. Howe, the M’artin-Howe Coal Company, the Tecumseh Coal and 
Mining Company, Otto IT. Hedrick and Company, Rolaa-t W. Couf- 
I’er, Thoma.'^ T. Brewster, the Mount Olive and Slaunton Coal Coin- 
])any, Thonias M. Jenkins, the Saint Louis and O’Fallon Coal Com- 
|)any, William K. Kavanaugh, the Southern Coal, Coke and Mining 
Company, AVilliam T.. Schmick, the Big Muddy Coal and Iron Com- 
j)any, Edward J. Hackett, the Fork Ridge Mining Company, the 
Big Four Coal Company, the Caledonia Mining Company, James T. 
Hatfield, the E. J. Hickey Tiiuisportation Company, John (I. Met¬ 
calfe, George A. Van Dyke, the Chicago-Carlisle Coal Company, the 
Dana Coal and Mining Company, the Pan Handle Coal Company, 
Hulbert M. Ferguson, the Clinton Coal Company, the Fergusoii- 
Speai-s Coal Company, John Chesterfield, the Otter Creek Coal Com¬ 
pany, William J. Freeman, the Bon Ayr Coal Company, the Glen 
Ayr Coal Company, the Green Valley Coal Company,Morton L. 
Gould, the Linton Coal Company, Jacob C. Kolsem, the Jackson 
Hill Coal Company, Edwin D. Logsdon, the Knox County Fourth 
Vein Coal Company, the Indian Creek Coal and Mining Company, 
file S. W. Little Coal Company, Phil H. Penna, Hugh Shirkie, the 
Shirkie Coal Company, the Glenco Coal Company, the Glendale Coal 
Company, George H. Richards, the Lower Vein Coal Company, 
Homer B. Tally, the Coal Creek Mining Company, the Coal Bluff 
Mining Company, the Fort Harrison Mining Companv, David Ingle, 
the Ayrshire Coal Company, William H. Tobin, the Sterling-Mid¬ 
land Coal Company, the Consumers Coal Company, William M. Zel¬ 
ler, the American Coal Mining Company, the Brazil Collieries Com¬ 
pany, Edward Shirkie, Robert J. Smith, the Princeton Coal Com¬ 
pany, the Deep Vein Coal Coiimany, the Black Hawk Mining Ccmi* 
pany, the J. M. Martin Coal Company, Henry P. Smith, the Drv 
Fork Coal Company, the Miller Coal Company,‘Archibald D. Spears, 
the Vermilion Coal Company, Banus E. Neaf, Valentine Martin, the 
Oakland Coal Company, Alfred M. Ogle, the Vandalia Coal Com¬ 
pany, the Ogle Coal Company, Bernard B. Batty, Jabez Wooley 
William P. Zimmerman, the Zimmerman Coal Company, the Hail- 
Zimmerman Coal Company, Walter W. Tally, Warren F. Smith, 
the Power Coal Company, the Rowlands-Power Consolidated Col¬ 
lieries Company, Millard E. Mogg, the Rose Hill Coal Company, 

Herman C. Tope, Charles W. Grant, the Citizens Coal and 
70 Supply Company, William L. Monis, John D. A. Morrow. 

Jonas Waffle, Carl J. Fletcher, Harry W. Little, Roy R.. 
Yeagley, James A. Fenelon, 0. G. Scott, whose given name is io 
these Grand Juroi-s unknown, P. H. Greenlaw, whose given name is 
to these Grand Jurors unknown, C. 0. Ostrom, whose given name 
is to these Grand Juroi*s unknown, W. D. McKinney, whose given 
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name is to these Grand Jurors unknown, John L. Lewis, William 
Green, Percy Tetlow, Edward Stewart, AVilliam llaney, William 
Mitch, John Ilessler, Ed Haverkamp, James A. McKinney, Harry 
Siitch, Charles Fettinger, Harry Lentz, Ulysses G. Hall, Frank Far¬ 
rington, Harry Fishwick, Charles Grace, Robert T. McAllister, Wal¬ 
ter Nesbit, William J. Sneed, Ben Williams, Joseph T. Yeai*sley, 
William C. Cavanaugh, Patrick T. Fagan, Ilobcrt Gibbons, Pliilip 
Murray, William Hargest, Thomas Hughes, Frank Leithold, John 
MeWee, Jolin O’Leary, George Cecil, Lee Hall, John Moore, TJiomas 
Price, William Robinette, William Roy, Gwilyn W. Savage, Join/ 
Saxton, and William C. Thompson, at the District aforesaid, and 
within the jurisdiction of this Court, did continuously during the 
jjeriod of three years prior to the finding, presentation and filing of 
this indictment, knowingly, purposely, corruptly, unlawfully, and 
with intent so to do, engage in a corrupt and unlawful consj)iracy 
among themselves and with divers other persons, to the (hand Jurors 
aforesaid unknown, in undue, unreasonable, unlawful, direct and 
oppressive restraint of trade among the several States of tlie United 
States of America and with foreign nations, in violation of an Act 
of Congress, entitled “An Act to Protect Trade and Commerce 
against LInlawful Restraints and Monopolies,” approved July 2, 
1890, which unlawful and corrupt conspiracy was intended to in¬ 
volve and did involve, and was in truth and in fact, a conspiracy to 
restrain said trade concerning the mining, production, sale, purchase, 
distribution and transportation of bituminous coal among said 
several States and with foreign nations, the nature of which is now 
here described and in the manner and by the means now here set 
forth: 


(a) That at various joint conferences of miners and operators 
held during the last past ten years, including the three years im¬ 
mediately preceding the finding, presentation and filing of this in¬ 
dictment, it was agreed and arranged by said miners and operators 
attending and participating in said conferences that the said miners 
and operatoi*s were partners in the mining, production and distri¬ 
bution of bituminous coal in the several States, and that they should 
and would aid and assist each other in their plans and efforts to in¬ 
crease wages, increase prices of coal purchased, create shortages of 
coal and limit its production and distribution; that bituminous coal 
should not be sold at any time for a price that did not at the time 
yield a profit to the operators; that whatever increase of wages of 
miners should be agreed upon should be added to the price of coal; 
that competition among operators should be eliminated by organiza¬ 
tion among operators and such other methods and means as would 
be effective therefor; that no coal should be sold at anv time below 
the cost of producing the same; that the means of increasing the cost 
of production and the price of coal was by closing down and keeping 
idle the coal mines; by establishing uniform cost accounting systems 
among the various operators, by operating an excessive number of 
mines and employing a greater number of miners than were reason¬ 
ably necessary to properly and sufficiently operate the the mines and 
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that these vaiious methods and means should and would be put in 
effect and operation and that these various agreements and arrange¬ 
ments so made and entered into by said operators and minei's in said 
conferences were continuous from one conference to another and u|> 
to the filing of this indictment. That one of sucli conferences met 
at Mobile, Alabama. February 8th, 1916, and the following named 
defendants attended and participated in said conference, to-wit: 
AVilliam K. Field, John A. Donaldson, James (». Patterson, William 
M. Henderson, Samuel II. Robbins, Charles K. Maurer, Michael 
(Jallagher, Albert A. Augustus, William 11. Haskins, Ceorge C. 
Weitzell, Joseph Pui'sglove, Phil 11. Penna, Hugh Shirkie, Jacob 
KoLsem, Edwin I). Logsdon, David Ingle, William M. Zeller, Mor¬ 
ton L. Gould, Herman C. Perry, Charles M. Moderwcll, William 
Hargest, John O’Leary, John Moore, Gwilyn W. Savage, Lee Hall, 
Thomas Price, John Saxton, Frank Farrington, John T>. Lewis, Ed¬ 
ward Stewart, William Mitch and Ed Haverkamp. 

(b) That on or about the 25th dav of September, 1917, certain 
coal operators and coal miners, including the defendants named ami 
designated in this indictment as having attended and participated in 
the conference herein mentioned, attended and participated in a 
joint conference of coal operator and coal minei’s at Wa.shington, 

D. C., which conference continued until on or about the 6th dav of 
October, 1917, and at said conference agreed among other 
71 things that the wages of the minei’s employed in the various 
coal mines of the defendants named herein, should be in¬ 
creased and advanced ten cents per ton to said miners, and also thal 
advances in the wages of day laborers at said mines should be in- - 
creased and that said agreement was reduced to writing and con¬ 
tained the following provision: 

‘‘This agreement is subject to and will become effective only on 
the condition that the selling price of coal shall be advanced by 
the United States Government sufficient to cover the increased cost 
in the different districts affected, and will take effect on the first day 
of the pay period following- the order advancing such increased 
prices.” 

In said written agi’eement it was also further provided: 

“It is agreed— 

4th, subject to the next biennial convention of the United Mine 
Workers of America, the Mine Workers’ representatives agree that 
the present contract be extended during the continuation of the war, 
and not to exceed two years from April 1, 1918.” 

That said agreement was ratified and approved by a Convention of 
the International Union, United Mine Workers of America, and is 
generally known and understood as the “Washington Wage Agree¬ 
ment.” 

That at Cleveland, Ohio, in September, 1919, during the continua¬ 
tion of the war, (meaning the war between the United States of 
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America ami the Tiiiperial Government of Germany) a biennial 
Convention of the International Union, United Mine Workers of 
America, was held, at wliicli time the det'endants herein named and 
designated as miners, attended and |)ai*ticipated. 

That the defendant, .lohn 1>. Lewis, Acting President of said In¬ 
ternational Union, then and there read a report in which he reeem- 
mended that the Convention de<*lare the Washington Wage Agree¬ 
ment terminated at a date not later than November 1, 1919, and 
that unless another agreement l>etween the operator and minei’S 
should be negotiated by November 1, 1919, there should be a com¬ 
plete cessation of mining operations by all of the members of the 
United Mine Workem of America, including the defendants herein 
named and designated as minei’S. That a certain scale committee, 
composed of defendantvs in this action, named and designated as 
miners, then and there submitted a report to said convention, I’ecom- 
meiiding among other things that the afort^^aid Wasliington Wage 
Agreement should be declai’cd (<> e\[Mre November 1, 1919, and that 
in the event a satisfactory wjige agreement was not secured between 
the minei’S and operators for the Central Comijetitive Field (meaning 
thereby the minei-s and operators engaged in the coal business in the 
States of Illinois, Indiana, Ohio and Western Pennsylvania) liefore • 
November 1, 1919, to replace the said Washington Wage Agreement, 
that the International Oflicei’s Ik* authorized to and were then and 
there and thereby instructed to call a general strike of all bituminous 
coal minei’S and mine workers throughout the United States, the 
same to become effective November 1, 1919. That on September 25, 
1919, cei’tain of the miners and operators, constituting a scale com¬ 
mittee, met in a joint wage conference at Buffalo, New York, and 
that the defendants herein named and designated as having at¬ 
tended and participated in said meeting, did in fact attend and par¬ 
ticipate in said Joint Conference and that no further action was 
taken relating to the said Washington -Wage iVgreement or the call¬ 
ing of said strike, nor was any change made in the wages then and 
there l>eing paid the said minei’S under and by virtue of said Wash¬ 
ington Wage Agreement or any other agreement between said miners 
and operators. 

That thereafter at Indianapolis, Indiana, on October 15th or 16th, 
1919, under authority conferred upon them as officers of said In¬ 
ternational Union, United Mine Workei’s of America, the defendants 
herein, John I.. Lewis and William Green, issued certain strike orders 
to the various l(K*al unions and members of local unions, who were 
then and there meml)ers of said International Union, United Mine 
Workers of America, calling upon said unions and members to cease 
all work in the mining of bituminous coal at midnight on Friday, 
October 31st, 1919, and until further orders, and did also issue in- 
stnictions and further orders to said unions and members covering 
and arranging all necessary details in the enforcement of said strike 
and for the maintenance and sup|>ort of the miners and mine workers 
during the continuance of said strike and to aid and assist them in 
carrv’ingjon said strike, and that said strike did then and there occur 
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and continue thereafter for a period of about six weeks in and 
72 throughout thevarious States of the United States liereinbefore 
named, and that during said time trade in hituminous coal 
tlu’oughout all of said States and among Siud several States of the 
United States, was greatly restniined, restricted and limited. 

That during the whole of said strike and while the trade in 
hituminous coal was being thereby restrained, restricted and limited 
among the several States of the United States, the miners and oper¬ 
ators and their ollicei-s and represc'iitatives, maintained and continued 
in operation and ettVcl the aforesiiid system, plan and agreement 
described and referred to herein as the “check-off system” and also 
maintained and enforced the said further agreement described and 
referred to hereiu, relating to the continued employment of certain 
miners in the protwtion of the projx'rty and mines of the defendant 
operatoi's while said strike was going on, and that certain minei*s, 
whose naiiR's are unknown t() these Grand Juroi*s, were, during said 
time, under said agrefunent and ])lan, kept in the employ of said 
operators in the business of protecting the mines and property of 
said operatoi’s, and in keeping them in fit an<l proper condition 
for the minei*s to work in as soon as said strike should cease and said 
■ minei-s were paid their wages <luring said time, by said operators, as 
provided for in said agrecmient and |>lan for the sen ice in which they 
were then and there engages 1. 

That each and all of the defendants herein named and designated 
(IS operatoi’s, and each and all of the defendants herein named and 
designated as miners, or their oflicers and representatives, Avere then 
and there parties to and participated in the maintenance and enforce¬ 
ment of the agreements concerning both the aforesaid “check-off 
system” and the continued employment of the minei’s in the protec¬ 
tion of the mines and property of the operators. 

(c) That in the conduct of the coal business on the pai’t of the 
operators, in the disposal of their output, there is a season of the year, 
to-wit: during the months of February, March and April, when 
usd’s and consumers of coal and dealei’s in coal generally enter into 
contracts with coal operatoi’s to ship and deliver the coal contracted 
for at a future time, generally at stated periods or in stated amounts 
at stated periods during the year following the date of the contract, 
and buyers of coal at said time are in the market to buy coal from 
the operators about that sea.^n of each year. That during the month 
of February, 1919, the National Fuel Regulations were suspended by 
the President of the United States, which allowed and permitted 
operators to sell their coal without Government supervision or regu¬ 
lation ; that thereupon the defendant operators herein, together with 
the various Coal Trade Bureaus and Coal Organizations, Coal Opera¬ 
tors’ Organizations and their officers and members, who are defend¬ 
ants herein, and as a part of this conspiracy to restrain trade as herein 
alleged, arranged and agreed in concert among themselves that they 
would not enter into any contract for the sale and future delivery of 
coal, and would not sell coal unless and until they were able to obtain 
a price for such coal which was equal to or above the price which had 
been fixed and maintained by the National Fuel Administration, 
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and said defendants in concei't among themselves and in their various 
meetings and througli the means of their various Trade Bureaus, 
Organizations and oflieers tliereof, in order to effect and carry out 
such conspiracy in the restraint of trade, planned and amuiged to 
curtail, restrict, j>rcvent, limit and leSv^en the production and available 
supply of coal below an amount sufficient to supply the needs of the 
people using and consuming coal in the various states of the United 
States, and in order to do this, said defendants fixed, quoted and 
maintained prices of their coal above the juices fixeil and maintained 
by the National Fuel Administration before its suspension and above 
what the buyers of coal were offering for the same, and said de¬ 
fendants thereby created a high and fictitious market price which was 
not fair or just and was in fact imreasonahle. Thereby said defend¬ 
ants did not sell their coal u|)on contracts for future delivery and in 
suflicient quantities to meet the demands of the buyers of coal and did 
not sell in any other manner, coal sufficient to meet such demands. 
In order to further carry out slid jdan and to restrict trade in coal 
among the several Shites, the sai<l defendants refused to mine or pro¬ 
duce coal and kejit and caused their mines to remain idle, only oper¬ 
ating them one-half or Icj-s time, pending the effoils then and there 
being made to restrict jinKluction, restrain distribution and increase 
the price of said coal, and by concerted plan’ and policy they made 
various rejioiis to’the mine Imreaus of the several States and to the 
Government of the United States thaf there was no market for coal. 
That this j'lan and conduct caused the ju’ice of coal to increase and to 
continue to increase until ahniit the months of August, September 
and October of the year 1919, when the price had increased 
73 until it was higher than the prices fixed and maintained by 
the National Fuel Administration jirior to its suspension, and 
said defendants thereupon during said months attempted to and 
did produce coal from their several mines uj) to the first day of 
November, 1919. 

{(1) That as a jiart of said conspiracy the aforesaid Coal Trade 
Bureaus and Associations and their officers and meml>ers, including 
the Secretaries thereof, herein named as defendants, and the de¬ 
fendants, National Coal Association and Robert AV. Couffer, have 
been during the last j)ast three years and are now engaged in the 
creation, defining and marking out of certain zones or territorial 
limits into which coal may be shipjied, and in advising each and 
all of the members thereof of said territorial limits and zones; also in 
procuring reports and statistics from each and all of the members 
thereof as to the daily amount of coal jiroduced by each mine be¬ 
longing to each member, the character of coal produced, the amount 
of coal sold by the membei’s of said Bureaus and Associations and 
the price of all sales, whether the same lie sold upon contract for 
jiresent or future delivery, or sold upon the immediate market, the 
place where said coal is shipped or is to be shipped, and the name 
of the purchaser and consignee of said coal, and the character of 
their business, and that the aforesaid information so furnished said 
Bureaus, Associations and s<aid Couffer, is immediately thereuj^on 
given to each and every member of said Bureau or Association, and 
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is also clistributeil to and furnished to each of tlie various Coal Trade 
Bureaus and Coal Associations throughout the States above men¬ 
tioned and to said defendant, National Coal Assm'iation, therel)y 
informing each and all of the coal oi)eratoi*s belonging to and con¬ 
nected with said Organizations, of the i)rice, kind and character 
of coal wherever sold, the amount of production and amount sold 
whether upon c<jntract or otherwise and the place of distribution. 
That all such information is given, obtaincMl and distributed by 
these defendantvS and otliers whose names are unknown to these 
(Jraiid Jurors in order and for the jmrpose that they may in concert 
mine or refuse to mine coal and withhold same from the channels 
of trade and commerce among the several States; and in order 
further to cut down the available supply of coal in certain districts 
or zones at certain times so that an increased demand therefor will 
arise and stimulate and increase price's thereof, and in order further 
that all in concert may oljain the same or a level price and avoid 
competition among themselves in the sale and distribution of their 
eoal. That the aforesaid activities of these defendants and those 
engaged with them were maintained and cari'ied out by and through 
said Organiztitions, which Organizations were maintained at great 
e.\[)ensc which was obtained by said Bureaus and Organizations by 
the collection of membership fees and dues from the various mem- 
l)ci*s thereof as in this indictment described and that all of the afore¬ 
said expense was at all times added to the cost of production and 
the price of coal. 

(o) That during all of the period of time covered by this indicb 
ment and including the three years next preceding the finding, 
presentation and filing of this indictment, these defendants were 
engaged in keeping down the production of coal as a part of said 
conspiracy, restricting its distribution and restraining trade in coal 
among the several States in various ways. One of such ways was to 
]>romote strikes among miners in order that the mines would not 
bo in operation and coal could not in such cases be ]iroduced. That 
as a part of this plan the defendants herein attending and partici¬ 
pating in said Joint Conferences engaged in certain agreements, 
one of the terms of which agreements was that no strike should 
occur or be allowed among miners at any time, without the order, 
consent and approval of the Miners’ representatives and officials. 
That in order to prevent any such strike, it was further provided in 
said agreements that in case a Miners’ Union or any miners at all 
should strike without such consent, that each of the said miners 
would be subject to a penalty and that a certain per cent of their 
wages could l)e kept and retained by said operators. That notwith¬ 
standing said agreement, numerous and various strikes occurred 
among the miners at the various mines of these defendants without 
such consent and on account of the various acts and conduct on 
the part of both operatoi*s and miners. That for the puipose of 
allowing and permitting such strikes to occur whenever the miners 
themselves desired to strike, these defendant operators refused and 
refrained from demanding such penalty on account of any of said 
strikes and refused and refrained from keeping out any part of the 
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wages of said miners, as provided in said agreements, and did then 
and thereby encourage, permit and allow sjiid agreement to l>e 
broken and such strikes to frequently occur in and at the 
74 various mines of the defendant operators named in this in¬ 
dictment. That by reason of such strikes the production of 
bituminous coal was restricted and intei*state trade and commerce 
in such coal was greatly restrained and the price of coal greatly in¬ 
creased. That as a part of the terms and agreements l)etween said 
Operators’ and Miners’ OrganiziUiou, it was also provided in said 
agreements that pending a final settlement, of any dispute between op¬ 
erators and miners concerning any matter or thing pertaining to the 
business in which they were engaged, that the mine or mines where 
any dispute existed should continue in operation and that all miners, 
mine laborers and parties involved should remain at work. That 
said agreement was not kept by either said mine operators or mine 
workers, but on the contrary various and numerous disputes arose 
in the vai’ious mines owned and operated by these defendant op¬ 
erators, and in which the miners named as defendants herein were 
either at work as miners or were officials of Mine Unions, and that 
when said disputes arose that in such cases at various and numerous 
mines the said mine was not continued in operation, and that both 
the operators and the miners at such times agreed that pending the 
dispute, notwithstanding such agreement, first above referred to, the 
mines should remain idle pending the settlement of said dispute. 

(/) That said defendant oi)erators privately among themselves 
and in their various meetings and through the means of their various 
Trade Bureaus and Organizations, and as a part of said conspiracy 
to restrain trade, mutually agreed that in the selling fhe selling of 
their coal for future delivery they would make only such contracts 
as were uniform in their terms and character, and in said uniform 
contracts they would provide that in case there was an increase of 
the miners’ wages during the term of the contract, that said defend¬ 
ants would be entitled to increase the contract price for the coal 
contracted for and that this agTeement was demanded by said de¬ 
fendants of all purchasers of coal under contract before said defend¬ 
ants would enter into any such contracts, and said defendants in 
concert raised and increased the contract price of all coal sold under 
contract by them for future delivery in each and every case where 
the wages of the miners were at any time increased during the term 
of any such contract, and acting in concert increased such price 
in the same amount and to the same extent, without reference, to 
the actual cost of ])roduction of the coal furnished by these de¬ 
fendants under their various contracts, and even though such in¬ 
crease of the contract price was not necessary at the time to meet 
the cost of production plus a fair, just and reasonable profit. 

(g) That pursuant to said general conspiracy and a part of 
and in aid thereof of these several defendant operators and sales 
agencies in their various contracts made with purchasers in the 
purchase of coal demanded and exacted of said purchasers an agree¬ 
ment and refused to enter into contracts without such an agree¬ 
ment, that is to say, that delivery of coal under the contract would 
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1)0 ha.'^ol upon tlie numUor of days wliioli any particular mine be¬ 
longing to said operator would lain and at which coal would he 
mined and this number of da 3 's was arbitrarily fixc<l h^" said 
operator at a certain number of davs j)er week, and in said agree¬ 
ment it was ])rovided that should the mine belonging to such op¬ 
erator run and coal be produced lliei’eat for a less numl)er of days 
(ban arbitrarily iixed in such (*ontract that tbereb}’^ the amount of 
coal to be delivered under stiid contract would be correspondingly 
decreased. That in the attempted carrying out of such contract and 
contracts said defendant operators upon various occasions and during 
various weeks pur[>asely closed down their mines for one or more 
days during aiyv such w(*ek and bv reason thereof did not work .said 
mine or mines and mine coal tbei*eat the full number of da^’s fixed 
in an\^ such contract and did then and there and b\" reason thereof 
wholly refuse to ship or deliver coal under any such contract to the 
purchaser for the full amount of his contract ohligation and did 
wholly fail and refuse at all times thereafter, regardless of the 
number ot da\’s worked in any week or period of time at any such 
mine, or the amount of coal produced during an\' week or during 
the further term of said contract. Therefore, apphdng such con¬ 
struction to such contracts the operator in obligating himself to 
deliver for a period of three working days per week and thereupon 
closing down his mine for one or more of said three daj’s, said 
operator would not thereafter nuike up such deficiencies in his 
production and deliveries to anv such purchaser notwithstanding 
that in the following week said mine would be operated and coal 
mined thereat for a period of six davs and said operator would 
thereb}" retain unto him.self and wholly refuse and fail to deliver 
to the purchaser the excess of coal produced during the additional 
three days in which the mine worked over the three daj's, 
75 which constituted the basis of his deliveries. That in the 
canying out of this arrangement and plan a large numl)er 
^f contracts of said character were unfilled eacli ^’’ear and the dis¬ 
tribution ot coal restrained and al.so a large amount of coal was 
retained by said operator for Ids own use to be put upon the open 
market for sale. 


(/*') These defendants engagol in the production, sale and dis¬ 
tribution of coal also, as a part of said conspiracy^, to restrain trade, 
refused to sell or sldp coal to coid dealers who were not members 
of the Retail Coal Dealers’ Associations and Organizations and to 
such dealers as were not in the business of selling coal in accordance 
mth the rules and regulations of sjvid Associations, and such dealers 
as did not have and maintain coal yards, scales and bins, and also 
refused to sell coal to purchasers for any purpose beyond their own 
inimediate needs, and required of purchasers that they order, re¬ 
ceive and accept only sufficient coal to meet their own needs, and 
that such purchasei-s should not, in any event store or dispose of any 
coal furnished them by the defendants or permit or allow any such 
coal to be distributed to their employees or to other persons. 

(i) That these several defendants in concert among themselves 
refused to sell or ship coal direct to consumers at such places when- 
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ever and wherever the local coal dealers objected to such direct sales 
and shipment, and whenever and wherever local dealers in coal re¬ 
quested or demanded of any of these defendants that they would 
only sell and ship coal to the dealers of a particular locality rather 
than direct to the consumers in such locality, said defendants then 
and there in concert refused to sell or ship any of their eoal directly 
to such consumers. 

(j) That pursuant to said general conspiracy and as a part and 
in aid of said conspiracy, these several defendants in concert among 
themselves and with othei*s, whose names arc unknown to these 
Grand Jurors, planned and arranged that their several coal mines 
would remain idle at various times dui'ing each year during the time 
covered by this indictment and thereby the production and distribu¬ 
tion of coal would be restricted and decreased in order that the price 
of coal would thereby be increased and that they would thereupon 
exact and charge increased prices for coal when the same was pro¬ 
duced by them and thereby they would cover and provide by such 
increase for the loss to them occasioned by their keeping the mines 
idle and the restriction of production and distribution while the said 
mines were idle. 

(k) That these defendant opcratoi's, as.a part of the said general 
plan and conspiracy organized, controlled and maintained certain 
organizations which they designated, and it is herebj^ alleged were 
in fact sales agencies, which sales agencies were separate only in 
name from the operating and producing Companies controlled and 
operated by these defendants, and said defendants pretended that 
these sales agencies were in fact separate and distinct from the oper¬ 
ating and producing companies and pretended to sell their coal to 
these sales agencies and to distribute their coal through these sales 
agencies, and in all such cases the price of the coal to the buyers 
of coal was increased on account of said pretended sale and distribu¬ 
tion to and through said sales agencies, and that said defendants 
and said sales agencies were in fact one and the same. That by rea¬ 
son of said arrangement by said defendants, these defendants were 
able to increase and inflate the price of their-coal and were also 
able to keep their mines closed during a large part of the time of 
each year when said mines could have been in operation and pro¬ 
ducing coal, by aiTanging that said sales agencies would not order 
or accept coal, and the defendants would thereupon claim and assert 
that there was no market for their coal, and on that account would 
cause their mines to remain idle. 

(l) That as a paid of the general plan of conspiracy on the part 
of these several defendants, during the time covered by this indiet- 
ment, to restrain trade among the several States, these defendant 
operators during said time declined and refused to enter into eon- 
tracts generally for the sale of coal for future delivery at a stated 
or fixed price and agreed and arranged among themselves that they 
would sell coal in any quantity only for a price which would be the 
ruling price at the time of delivery of the coal and that they would 
create and establish a so-called ‘^spot’’ market for their coal, meaning 
thereby that they would sell only upon orders for immediate delivery 
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at a price to l)e then and tliere agreed upon, and that this plan and 
purpose was agreed upon and pul forth hy said defendants in order 
to create a scarcity of available coal and cause a high and excessive 
price for coal in the several States. That in order to aid them in 
their plan above alleged in the year 1920, they jointly and in con¬ 
cert, through the Public Press and by correspondence, claimed 
70 and asserted to the general public that there was about to be a 
shortage of coal and urged the people of the several States 
for that reason to purchase coal and did at the same time refuse and 
refrain from entering into contracts at stated prices for future de¬ 
livery, but offered to enter into contracts for immediate delivery at 
prices ruling at the time when the order was taken and accepted or 
at time of any deliver}’ in the future. That the prices asked hy 
these defendants acting in concert were so high that they were un¬ 
reasonable and unjust and were purposely so fixed in order that the 
general public and users and consumers would not at the time buy 
the coal offered, and on account of this condition the defendants 
refused to and did not sell coal sufficient to meet the public demand. 
That as a further plan to aid in said conspiracy, in order to place 
all coal produced by said defendants on a “spot” market basis during 
the year 1920, the defendant operators and their Bureaus and As¬ 
sociations, including the said National Coal Association and said 
defendants Morrow and Wentz, during the months of May, June, 
July, August and September, obtained orders from the Interstate 
Commerce Commission, known and designated as priority orders, 
which diverted coal in certain localities of the United States, mainly 
in West Virginia, eastern Tennessee and eastern Kentucky, away 
from its normal market places into distant places, and said defendants 
claimed and represented to the Interstate Commerce Commission 
during said months that it was necessary to divert large quantities 
of coal from said places to New England and the Northwest, mean¬ 
ing to the New England States and to the States and localities in 
the neighborhood .of Lake Superior. That this plan was arranged 
and carried out by the said defendants in concert in order to disturb 
the normal distribution of coal in the various States of the United 
States during said year and thereby put coal upon a “spot” market 
basis in its distribution, and that said plan as carried out, did, in fact, 
divert more than twenty million tons of coal from the normal market 
places for said coal, causing the same to go to distant parts of the 
United States and to bo sold or disposed of at the market price pre¬ 
vailing then and there. That a ])art of said coal so diverted was coal 
that had been sold under contract for future delivery, and that these 
contracts covering said coal were purposely thereby avoided and in- 
tefered with to the extent that they would not be complied with on 
account of said coal having l>een diverted elsewhere than as provided 
in said contracts. 

That this diversion of stiid contract coal caused the purchasers of 
coal under such contracts to go into other markets for the coal 
necessary to meet their needs and that these purchasers under con¬ 
tract were compelled to pay and did pay large and increased prices 
for the coal thus purchased, and that this condition, brought on and 
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created by the defendants, greatly disturbed and restrained the dis¬ 
tribution of coal throughout the several States and caused the price 
of coal in the several States to be greatly increased. 

That said plan and arrangement was intended to and did cause 
users and consumers of coal to go into distant markets for coal 
necessary for their uses and to comj>ete against each other in their 
attempt to buy coal suHicient for their needs, and on account of 
this abnormal condition a demand for coal was created in such mar¬ 
kets and the users and consumers were thereby compelled to pay 
and did pay exorbitant and excessive prices for the coal which they 
were able to purchase. 

That the carrying out of said plan and arrangement and the crea¬ 
tion of the aforesaid conditions also caused a shortage of coal in 
various parts of the United States, and a large number of users and 
consumers of coal among the various industries of the United States 
were unable to obtain coal for their immediate needs and many such 
industries were compelled to close and cease operations. 

That all of said conditions were brought about notwithstanding 
the actual fact which then and there existed in the coal business, 
to-wit: that there was no shortage of available coal in the United 
States at said time. 

(m) Said defendants in this indictment named and during the 
time covered by this indictment, including the three years immedi¬ 
ately preceding the finding, presentation and filing of this indict¬ 
ment among other things obtained, had and held a monopoly in the 
production of bituminous coal in the various States named in this 
indictment; also agreed and arranged amongst themselves not to sell 
or deliver coal unless the name of the ultimate consignee and des¬ 
tination were known to them; also agreed and arranged to destroy 
competition in the mining and production of said coal, and that they 
would not compete amongst themselves in the mining, pro- 
77 duction, sale and distribution of said coal, concerning prices 
or in any respect whatever; also that all idle time at the 
various coal mines when the mines were not in operation should be 
charged and added to the cost of production of said coal; also agreed 
and arranged amongst themselves that all increases in miners’ wages 
should be chai’ged to, and was in fact, charged to the cost of pro¬ 
duction of coal; also agreed and arranged that coal would not be 
produced at times when the market price of coal was not satisfactory 
to the producers thereof, including defendants herein named, and 
did not produce coal at such times; also repudiated and refused to 
fill or comply with contracts for the sale of coal, made by them with 
various purchasers, users and consumers of coal; also refused to 
mine or produce, sell or distribute coal for the purpose of creating 
a storage supply among the various industries, users and consumei*s 
of coal in the United States; also withheld shipment and delivery of 
coal contracted for at various times during which these named de¬ 
fendants were attempting to increase the price of coal in the United 
States; also demanded and exacted changes of price fixed in con¬ 
tracts during the term of said contracts; also entered into joint and 

7—3767a 
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collective bidding at a fixed and uniform price in the making of 
contracts for the sale and in the sale of said coal; also engaged in 
giving out statements and predictions to the people of the United 
States at various times to the effect that there was about to be a short¬ 
age of coal, for the purpose of increasing the price of coal, at times 
when there was not a shortage of coal about to occur, and at various 
times engaged in disturbing and destroying the normal and natural 
markets, production, distribution and transportation of said bitu¬ 
minous coal, contrary to the form of the statutes and against the 
peace and dignity of the United States of America. 

FREDERICK VAN NUYS’, 

United States Attorney. 

78 Co'int II. 

And the Grand Jurors aforesaid, upon their oaths aforesaid, do 
further present and charge that under the conditions as to time, 
place, circumstances, knowledge, intent, means, methods and acts of 
the defendants herein and those acting with them as set forth in 
Part I and Part II of the first count of this indictment, the allega¬ 
tions of which said Part I and Part II of said first count are now by 
reference incorporated and made a part of this count as fully as 
if each allegation was here repeated, the said George M. Jones, the 
Ohio Collieries Company, the Cambria Collieries Company,, the 
Tropic Mining Company, the George M. Jones Company, Michael 
Gallagher, the Pittsburg and Eastern Coal Company, the Massillon 
Coal Company, Albert A. Augustus, the Cambridge" Collieries Com¬ 
pany, National Coal Association, William H. Haskins, the Sharon 
Coal Company, the Elk Coal Company, Joseph Pursglove, the Purs- 
g!ove-Maher Coal Company, Charles E. Maurer, the Glens Run 
Coal Company, John M. Roan, Samuel H. Robbins, the Youghio- 
gheny and Ohio Coal Company, George C. Weitzell, the Pittsburgli 
Cod Company, the Great I.akes Coal Mining Company, James H. 
Pritchard, Joseph M. Armstrong, John A. Donaldson, William K. 
Field, William M. Henderson, the Henderson Coal Company, Fred¬ 
erick B. Lincoln, the Lincoln Coal & Coke Company, Wilson A. 
Luce, the Lackawanna Coal & Coke Company, the Ellsworth Col- 
leries Company, James G. Patterson, Jesse H. Sanford, the Carnegie 
Coal Company, the Chartiers Creek Coal Company, Daniel B. 
V^entz, Harry C. Adams, the Peerless Coal Company, George B. 
Harrington, the Chicago, Wilmington and Franklin Coal Company, 
Fred C. Honnold, the Chicago and Big Muddy Coal and Coke Com¬ 
pany, Rice Miller, the Hillsboro Coal Company, Charles M. Moder- 
well, the O’Gara Coal Company, Francis S. Peabody, the Peabody 
Coal Company, the J. Wooley Coal Company, Herman C. Perry, 
the Indiana and Illinois Coal Corporation, Edward C. Searls, the 
Duncan Coal Company, the Equitable Coal and Coke Company, the 
Searls Coal Company, William J. Spencer, Ralph C. Whiteett, the 
Black Comet Coal and Mining Company, the Kentucky River Coal 
Mining Company, Robert E. Lee, the" Consolidated Indiana Coal 
Company, Richard Fitzgerald, the Grant Coal Mining Company, 
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. Theodore C. Keller, Jackson K. Dering, the J. K. Dering Coal Com¬ 
pany, the Dering Mines Company, John Connory, the Miami Coal 
Company, Julius C. Muren, the Muren Coal Company, Harley A. 
Huskey, the Ridge Coal and Mining Company, the Worth-Huskey 
Coal Company, Walter S. Bogle, the Essanhee Mines Company, the 
Pine Ridge Mines Company, Cornelius A. Biokett, the Bickett Coal 
and Coke Company, the Bickett and Shirkie Coal Company, Wil¬ 
liam P. Worth, William H. Howe, the Martin-Howe Coal Company, 
the Tecumseh Coal and Mining Company, Otto H. Hedrick and 
Company, Robert W. Couffer, Thomas T. Brewster, the Mount Olive 
and Staunton Coal Company, Thomas M. Jenkins, the Saint Louis 
and OTallon Coal Company, William K. Kavanaugh, the South¬ 
ern Coal, Coke and Mining Company, William L. Schmick, the 
Big Muddy Coal and Iron Company, jEdward J. Hackett, the Fork 
Ridge Mining Company, the Big Four Coal Company, the Caledonia 
Mining Company, James T. Hatfield, the E. J. Hickey Transpor¬ 
tation Company, John G. Metcalfe, George A. Van Dyke, the Clii- 
cago-Carlisle Coal Company, the Dana Coal and Mining Company, 
the Pan Handle Coal Company, Hulbert M. Ferguson, the Clinton 
Coal Company, th.e Ferguson-Spears Coal Company, John Chester¬ 
field, the Otter Creek Coal Company, William J. Freeman, the Bon 
Ayr Coal Company, the Glen Ayr Coal Company, the Green Valley 
Coal Company, Morton L. Gould, the Linton Coal Company, Jacob 
C. Kolsem, the Jackson Hill Coal Company, Edwin D. Logsdon, 
the Knox County Fourth A^ein Coal Company, the Indian Creek 
Coal and Mining Company, the S. W. Little Coal Company, Phil 
H. Penna, Hugh Shirkie, the Shirkie Coal Company, the Glenc^) 
Ihal Company, the Glendale Coal Comjmny, George H. Richards, 
the Lower Vein Coal Company, Homer B. Tally, the Coal Creek 
Mining Company, the Coal Bluff Mining Company, the Fort Hai*- 
rison Mining Company, David Ingle, the Ayrshire Coal Company. 
William H. Tobin, the Sterling-Midland Coal Company, the Con¬ 
sumers Coal Company, William M. Zeller, the American Coal Min¬ 
ing Company, the Brazil Collieries Company, Edward Shirkie, Robert 
J. Smith, the Princeton Coal Company, the Deep Vein Coal Com¬ 
pany, the Black Hawk Mining Company, the J. M. Martin Coal 
Company, Henry P. Smith, the Dry Fork Coal Company, the Miller 
Coal Company, Archibald D. Spears, the Vermilion Coal Company, 
Banns E. Neal, Valentine Martin, the Oakland Coal Com- 
70 pany, Alfred M. Ogle, the Vandalia Coal Company, the Ogle 
Coal Company, Bernard B. Batty, Jabez Woole^^ William 
P. Zimmerman, the Zimmerman Coal Company, the Hall-Zimmer- 
man Coal Company, Walter W. Tally, Warren F. Smith, the Power 
Coal Company, the Rowlands-Power Consolidated Colleries Com¬ 
pany, Millard E. Mogg, the Rose Hill Coal Company, Herman C. 
Tope, Charles W. Grant, the Citizens Coal and Supply Company, 
William-L. Morris, John D. A. Morrow, Jonas AVaffle, Carl J. 
Fletcher, Harrj^ W. Little, Roy R. Yeagley, J,ames A. Fenelon, O. 
G. Scott, whose given name is to these Grand Jurors unknown, 
P. H. Greenlaw, whose given name is to these Grand Jurors un¬ 
known, C. 0. Ostrom, whose given name is to these Grand Jurors 
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unknown, AV. D. McKinney, whose given name is to these Grand 
•lurors unknown, John L. T.ewis, William Green, Percy Tetlow, 
Edward Stewart, William Raney, William Mitch, John Heasler, 
Ed Haverkamp, James A. McKinney, Harry Sutoh, Charles Fet- 
tinger, Harry Lentz, Ulysses G. Hall, Frank Farrington, Harry 
Fishwick, Charles Grace, Rolxirt T. McAllister, Walter Nesbit, 
William J. Sneed, Ben Williams, Joseph T. Yearsley, William C. 
Cavanaugh, Patrick T. Fagan, Robert Gibbons, Philip Murray, 
William Hargest, Thomas Hughes, Prank Leithold, John McWee, 
John OT.eary, George Cecil, Lee Hall, John Moore. Thomas Price, 
William Robinette, William Roy, Gwilyn W. Savage, John Saxton, 
and AVilliarn C. Thompson, at the District aforesaid, and within the 
jurisdiction of this Court, did continuously during the period of 
three years prior to the finding, presentation and filing of this in¬ 
dictment, knowingly, purposely, corruptly, unlawfully, and with 
intent so to do, engage in a corrupt and unlawful conspiracy among 
themselves and with divers other persons, to the Grand Juroi*s afore¬ 
said unknown, in undue, unreasonable, unlawful, direct and op- 
pre^ive restraint of commerce among the several States of the 
United States of America and with foreign nations, in violation of 
an Act of Congress, entitled “An Act to Protect Trade and Com¬ 
merce against Unlawful Restraints and Monopolies,^' approved July 
2, 1890, which unlawful and corrupt conspiracy was intended to 
involve and did involve, and was in truth and in fact, a conspiracy 
to restrain said commerce concerning the mining, production, sale, 
purchase, distribution and transportation of bituminous coal lunong 
said several States and with foreign nations, the nature of which is 
now here described and in the manner and by the means now here 
«et forth: 

(a) That at various joint conferences of minei’s and operatoi’s 
held during the last past ten years, including the three years imme¬ 
diately preceding the finding, presentation and filing of this indict¬ 
ment, it was agreed and arranged by said miners and operatoi*s at¬ 
tending and participating in said conferences that the said miners 
and operators were partners in the mining, production and distribu¬ 
tion of bituminous coal in the several States, and that they should 
and would aid and assist each other in their plans and efforts to in¬ 
crease wages, increase prices of coal purchased, create shortages of 
coal and limit its production and distribution; that bituminous coal 
should not be sold at any time for a price that did not at the time 
yield a profit to the operators; that whatever increase of wages of 
miners should be agreed upon should be added to the price of coal; 
that competition among operators should be eliminated by organi¬ 
zation among operators and such other methods and means as would 
he effective therefor; that no coal should be sold at any time below 
the cost of producing the same; that the means of increasing the 
cost of production and the price of coal was by closing down and 
keeping idle the coal mines; by establishing uniform cest account¬ 
ing systems among the various operators, by operating an excessive 
number of mines and employing a greater numW of miners than 
were reasonably necessary to properly and sufficiently operate the 
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the mines and that these various methods and means should and 
would be put in elfect and operation and that these various agree¬ 
ments and arrangements so made and entered into by said o])era- 
toi-s and miners in said conferences were continuous from one con¬ 
ference to another and up to the filing of this indictment. That 
one of such conferences met at Mobile, Ahtbama, Febniaiy 8th, 
1916, and the following named, defendants attended and partici¬ 
pated in said conference, to-wit: William K. Field, John A. Don¬ 
aldson, James G. Patterson, William M. Henderson, Samuel II. 
Robbins, Charles E. Maurer, ^lichael Gallaglier, Albert A. Augustus, 
AVilliam II. Haskins, George 0. Weitzcll, Joseph Pui*sglove, Phil H. 
Penna, Hugh Shirkie, Jacob C. Kolscm, Edwin I) Logsdon, David 
Ingle, William M. Zeller, Morton L. Gould, Herman, C. Perry, 
diaries M. Modcrwell, William Hargest, John G’Lcarv, John Moore, 
Gwilyn W. Savage, Lee Hall, Thomas Price, John Sjixton, Frank 
Farrington, John L. Lewis, Edward Stewart, William Mitch and 
Ed Ilaverkamp. 

80 (/>) That on or about the *25th day of September, 1917, 

certain coal operators and coal miners, including the defend¬ 
ants named and designated in this indictment as having attended and 
participated in the conference herein mentioned, attended and par¬ 
ticipated in a joint conference of coal operators and coal miners at 
Washington, T). C., which conference continued until on or about 
the 6th day of October, 1917, and at said conference agreed among 
fJher things that the wages of the miners employed in the various 
coal mines of the defendants named herein, should be increased and 
advanced ten cents per ton to said miners, and also that advances in 
the ivages of day laborers at said mines should be increased and that 
said agreement was reduced to writing and contained the following 
provision: 

'This agreement is subject to and will become effective only on the 
condition that the selling price of coal shall be advanced by the 
United States Government sufficient to cover the increased cost in the 
different districts affected, and will take effect on the first day of the 
pay period following the order advancing such increased prices.” 

In said written agreement it was also further provided: 

"It is agreed— 

4th, subject to the next biennial convention of the United 
Mine Workers of America, the Mine AVorkers’ representatives agree 
that the present contract be extended during the continuation of the 
war, and hot to exceed two years from April 1, 1918.” 

That said agreement was ratified and approved by a Gonvention of 
the International Union, United Mine Workers of America, and is 
generally known and understood as the "Washington Wage Agree¬ 
ment.” 

That at Cleveland, Ohio, in September, 1919, during the continua¬ 
tion of the war (meaning the war between the United States of 
America and the Imperial Government of Germany) a biennial 
Convention of the International Union, United Mine Workers of 
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America, was held, at which time the defendants herein named and 
designated as miners, attended and participated. 

That the defendant, John L. Lewis, Acting President of said In¬ 
ternational Union, then and there read a re]>ort in which he recom¬ 
mended that the Convention declare the Washington Wage Agree¬ 
ment terminated at a date not later than November 1, 1919, and 
that unless another agreement between the operators and miners 
should be negotiated by November 1, 1919, there should be a com¬ 
plete cessation of mining operations by all of the membei*s of the 
United Mine Workei’s of America, including the defendants herein 
named and designated as miners. That a certain scale committee, 
composed of defendants in this action, named and designated as 
miners, then and there submitted a report to said convention, recom¬ 
mending among other things that the aforesaid Washington Wage 
Agreement should be declared to expire November 1, 1919, and that 
in the event a satisfactory wage agreement was not secured between 
the miners and operators for the Central Competitive Field (mean¬ 
ing thereby the miners and operators engaged in the coal business 
in the States of Illinois, Indiana, Ohio and Western Pennsylvania) 
before November 1, 1919, to replace the said Washington Wage 
Agreement, that the International Officers be authorized to and were 
then and there and thereby instructed to call a general strike of all 
bituminous coal miners and mine workers throughout the United 
States, the same to become effective November 1, 1919. That on 
September 25, 1919, certain of tbe miners and operators, constituting 
a scale committee, met in a joint wage conference at Buffalo, New 
York, and that the defendants herein named and designated as hav¬ 
ing attended and participated in said meeting, did in fact attend 
and participate in said Joint Conference and that no further action 
was taken relating to the said Washington Wage Agreement or the 
calling of said strike, nor was any change made in the wages then 
and there being paid the said minei*s under and by virtue of said 
AVashington AVage Agreement or any other agreement between said 
miners and operators. 

That thereafter at Indianapolis, Indiana, on October 15th or Ibth, 
1919, under authority conferred upon them as officers of said Inter¬ 
national L^nion, United Mine AVorkers of America, the defendants 
herein, John L. Lewis and AA^illiam Green, issued cerUiin strike 
orders to the various local unions and members of local unions, who 
were then and there membei*s of said International Union, United 
Mine AA^orkers of America, calling upon said unions and members to 
cease all work in the mining of bituminous coal at midnight on 
Friday, October 31st, 1919, and until further orders, and did 
81 also issue instructions and further orders to said unions and 
membei’s covering and amuiging all necessary details in the 
enforcement of said strike and for the maintenance and support of 
the minere and mine workers during the continuance of stud strike 
and to aid and assist them in carrying on said strike, and that 
said strike did then and there occur and continue thereafter for a 
period of about six weeks in and throughout the various States of 
the United States hereinbefore named, and that during said time 
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commerce in bituminous coal throughout all said States and among 
said several States of the United States, was greatly restrained, re¬ 
stricted and limited. 

That during the whole of said strike and while the coiiiinerce in 
bituminous coal was being thereby restrained, restricted and limited 
among the several States of the United States, the miners and 
operators and their officers and representatives, maintained and con¬ 
tinued in operation and effect the aforesaid system, j)laii and agree¬ 
ment described and referred to herein as the' “check-off' system” aiid 
also maintained and enforced the said further agreement described 
and referred to herein, relating to the continued employment of 
certain minei’s in the protection of the property and mines of the 
defendant operators while said strike was going on, and that certain 
minei’s, whose names are unknown to these Grand Jurors, were, 
during said time, under said agreement and plan, kept in the em¬ 
ploy of said operatoi’s in the business of protecting the mines and 
property of said operatoi’s, and in keeping them in fit and proper 
condition for the minei’s to work in as soon as said strike should cease 
and said minei’s were i)ai(l their wages during said time, hy said 
operators, as jirovided for in said agreement and ]ilan for the service 
in which they were then and there engaged. 

That each and all of the defendants herein named and designated 
as operatoi’s, and each and all of the defendants herein named and 
designated as miners, or their officers and representatives, were then 
and there parties to and participated in the. maintenance and en¬ 
forcement of the agreements concerning both the aforesaid “check¬ 
off system” and the continued employment of the minei’s in the 
protection of the mines and property of the operators. 

(c) That in the conduct of the coal business on the part of the 
operators, in the disposal of their output, there is a season of the 
year, to wit: during the months of February, March and April, when 
users and consumers of coal and dealers in coal generally enter into 
contracts with coal operators to ship and deliver the coal contracted 
for at a future time, generally at stated periods or in stated amounts 
at stated periods during the year following the date of the contract, 
and buyers of coal at said time are in the market to buy coal from 
the operators about that season of each year. That during the 
month of February, 1919, the National Fuel Regulations were sus¬ 
pended by the President of the United States, which allowed and 
permitted operatoi’s to sell their coal without Government super¬ 
vision or regulation; that thereupon the defendant operators herein, 
together with the various Coal Trade Bureaus and Coal Organiza¬ 
tions, Coal Operators’ Organizations and their officers and members, 
who are defendants herein, as a part of this conspiracy to restrain 
commerce as herein alleged, arranged and agreed in concert among 
themselves that they would not enter into any contract for the sale 
and future delivery of coal, and would not sell coal unless and until 
they were able to obtain a price for such coal which was equal to or 
above the price which had been fixed and maintained by the National 
Fuel Administration, and said defendants in concert among them¬ 
selves and in their various meetings and through the means of their 
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various Trade Bureaus, Organizations and officei*s thereof, in order 
to effect and carry out such conspiracy in the restraint of coninierce, 
jdanned and arranged to curtail, restrict, prevent, limit and lessen 
the production and available supply of coal below an ainount sulli- 
cient to supply the needs of the people using and consuming coal in 
the various states of the United States, and in order to do this, said 
defendants fixed, quoted and maintained prices of their coid above 
the prices fixed and maintained by the National Fuel Administration 
before its suspension and above what the buyers ot coal were ofiering 
for the same, and said defendants thereby created a high and 
lictitious market price which was not fair or just and was in fact un¬ 
reasonable. Thereby said defendants did not sell their coal upon 
contracts for future delivery and in sufficient quantities to meet tlie 
demands of the buyers of coal and did not sell in any other manner, 
coal sufficient to meet such demands. In order to further carry out 
said ])lan and to restrict commerce in coal among the sevend States, 
the said defendants refused to mine or produce coal and kept and 
caused their mines to remain idle, only operating them onc- 
8*2 half or less time, i)ending the efforts then and there being 
made to monopolize trade and commerce, restrict j>roduction, 
restrain distribution and increase the price of said coal, and by con¬ 
certed plan and policy they made various reports to the mine hureaus 
of the several States and to the Government of the Imited States 


that there was no market for coal. That this plan and conduct 
caused the price of coal to increase and to continue to increase until 
about the months of August, September and October of the year 
1919, when the price had increased until it was higher than the 
prices fixed and maintained by the National Fuel Administration 
prior to its suspension, and said defendants thereupon during said 
months attempted to and did produce coal from their several mines 
up to the first day of November, 1919. 

(d) That as a part of said conspiracy the aforesaid Coal Trade 
Bureaus and Associations and their officers and members, including 
the Secretaries thereof, herein named as defendants, and the de¬ 
fendants, National Coal Association and Robert W. Couffer, have 


been during the last past three years and are noiv engaged in the 
creation, defining and marking out of certain zones or territorial 
limits intp which coal may be shippeil, and in advising each and 
all of the members thereof of said territorial limits and zones; also 
in procuring reports and statistics from each and all of the members 
thereof as to the daily amount of coal proiluceil by each mine la*- 
longing to each member, the character of coal pro<luced, the amount 
of coal sold by the membei*s of said Bureaus and tissociations and 
the price of all sales, whether the same be sold upon contract for 
jiresent or future delivery, or sold upon the immediate market, the 
place where said coal is shi])ped or is to be ship[)ed, and the name 
of the purchaser and consignee of said coal, and tlie character of 
their business, and that the aforesaid information so furnished 
said Bureaus, Associations and said Couffer, is immediately there¬ 
upon given to each and every member of said Bureau or As.'<ociation, 
and is also distributed to and furnished to each of the various Coal 


NAT. COAL ASSN. ET AL. VS. PEYTON GORDON ET AL. 


105 


Trade Bureaus and Coal Associations llirougliout the States above 
mentioned and to said defendant, National Coal Association, thereby 
informing each and all of the coal operatoi’s belonging to and con¬ 
nected with said Organizations, of the price, kind and character of 
coal wherever sold, the amount of production and amount sold 
whether upon contract or otherwise and the place of distribution. 
That all such information is given, obtained and distributed by 
these defendants and others whose names are unknown to these 
Grand Juroi’s in order and for the purpose that they may in concert 
mine or refuse to mine coal and withhold same from the channels 
(»f trade and commerce among the several States; and in order fur¬ 
ther to cut down the available supply of coal in certain districts or 
zones at certain times so that an increased demand therefor will 
arise and stimulate and increase juices thereof, and in order fur¬ 
ther that all in concert may obtain the same or a level price and 
avoid comj)elition among themselves in the sale and distribution 
of their coal. That the aforesaid activities of these defendants and 
those engaged with them were maintained and carried out by and 
through said Organizations, which Organizations were maintained 
at great ex})ense w hich was obtained by said Bureaus and Organiza¬ 
tions by the collection of membei*shi|) fees and dues from the vari¬ 
ous members thereof as in this indictment described and that all 
of the aforesaid expense was at all times added to the cost of pro¬ 
duction and the juice of coat. 

(c) That during all of the j>eriod of time covered by this indict¬ 
ment and including the three years next preceding the lindiiig, 
presentation and filing of this indictment, these defendants w^ere 
engaged in keeping down the j^roduction of coal as a part of said 
conspiracy, restricting its distribution and restraining commerce 
in coal among the several Stales in various ways. One of such 
WTiys WTis to ju-omote strikes among miners in order that the mines 
would not be in oj)eration and coal could not in such cases be pro¬ 
duced. That as a j)art of this j)lan the defendants herein attending 
and partieijDating in said Joint Guiferences engaged in certain agree¬ 
ments, one of the terms of which agreements was that no strike 
should o<*cur or be allowed among rninei's at any time, without the 
order, consent and apj)roval of the Minei's’ representatives and offi¬ 
cials. That in order to jneveiit any such strike, it was further pro¬ 
vided in said agreements that in case a Minei*s’ Union or any miners 
at all should strike without such consent, that each of the said rninei's 
would be subject to a j^enalty and that a certain per cent of their 
wages could 1 e kejit and retained by said oj^erators. That notwith¬ 
standing said agreement, numerous and various strikes .occurred 
among the rninei’s at the various mines of these defendants without 
such consent and on account of the viu’ious acts and conduct on the 
jiart of both oj)erators and miners. That for the j^urpose of 
88 allowing and jiermitting such strikes to occur wdienever the 
rninei’s themselves desired to strike, these defendant oj^erators 
refused and refrained from demanding such penalty on account of 
any of said strikes and refused and refrained from keeping out any 
paii; of the wages of said rninei’s, as provided in said agreements, 
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iind did then and thereby encourage, permit and allow said agree¬ 
ment to be broken and such strikes to frequently occur in and at 
the various mines of the defendant operators named in this indict¬ 
ment. That by reason of such strikes the production of bituminous 
coal was restricted and iniei'state trade and commerce in such coal 
was greatly restrained and the |)rice of coal greatly increased. That 
as a part of the terms and agreements between Siiid Operators’ and 
Minei*s’ Orgtuiization, it was also provided in said agreements that 
pending a final settlenuMit of any dispute between operators and 
miners concerning any matter or thing ])ertaining to the business 
in which they were engageil, that the mine or mines where any 
dispute existed should continue in operation and that all minei*s, 
mine laborers and pmdies involved should remain at work. That 
said agreement was not kept by either said mine operators or mine 
workei*s, but on the contrary various and numerous disputes arose 
in the various mines owned and oi)erated by these defendant op- 
eratoi*s, and in which the miners named as defendants herein were 


either at work as minei*s or were ofiicials of Mine Unions, and tluft 
when said disputes arose that in such cases at various and numerous 
mines the said mine was not (*ontinued in operation, and that both 
the operatoi’s and the minei*s at such times agreed that pending the 
dispute, notwithstanding such agreement, first above referreil to, 
the mines should remain idle ix'iiding the settlement of said dispute. 

(/) That said defendant operators privately among themselves 
and in their various meetings and through the means of their van- 
ouS Tragic Bureaus and Organizations, and*as a part of siiid con-- 
spiracy to restrain commerce, mutually agi*eed that in the selling 
of their coal for future delivery they would make only such con¬ 
tracts as were uniform in their terms and character, and in said 


uniform contracts they would provide that in ca'^e there wiis an 
increase of the miners’ wages during the term of the contract, that 
said defendants would be entitled to increase the contract price for 
the coal contracted for and that this agreement was demanded by 
said defendants of all purchasei’s of coal under contract before said 
defendants would enter into anv such contracts, and said defendants 
in concert raised and increased the contract price of all coal sold 
under contract bv them for future deliveiT in each and everv ciise 
where the wages of the minei*s were at any time increased during 
the term of any such contract, and acting in concert increased sucli 
jirice in the same amount and to the same extent, without reference 
to the actual cost of production of the coal furnished by these de¬ 
fendants under their vaidous contracts, and even though such in¬ 
crease of the contract price was not necessary at the time to meet the 
cost of production plus a fair, just and reasonable profit. 

(g) Tliat pursuant to said general conspiracy and as a pail of 
and in aid thereof of these several defendant operators and sales 
agencies in their various contracts made with purchasers in the pur¬ 
chase of coal demanded and exacted of said purchasei*s an agreenient 
juid refused to enter into contracts Avithout such an agreement, tha^ 
is to say, that delivery of coal under the contract would be based 
upon the number of days Avhich any particular mine belonging to 
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said operator would run and at which coal would be mined and this 
number of days was arbitrarily fixed by said operator at a certain 
number of days per week, and in said agreement it wiis provided 
that should the mine belonging to such operator run and coal be 
produced thereat for a less number of days than arbitrarily lixed 
in such contract that therebv the amount of coal to be delivered 
under siiid contract would be correspondingly decreased. That in 
the attempted cariying out of such contract and contracts said de¬ 
fendant operators ui)on various occasions and during various weeks 
juirposely closed down their mines for one or more days during any 
such week and by reiison thereof did not work said mine or mines 
and mine coal thereat the full number of days fixed in any such 
contract and did then and there and by reason thereof wholly refuse 
to shi]) or deliver coal under any such cniitraet to the purchaser 
for the full amount of his contract obligation and did wholly fail 
and refuse at all times thereafter, regardless of the number of days 
worked in any week or period of time at any such mine, or the 
amount of coal jiroduced during any week or during the further 
term of siiid contract, '^riierefore, ap|)lying such construction to 
such contracts the operator in oldigating himself to deliver for a 
period of three working days per week and thereupon closing down 
his mine for one or more of said three days, said operator 
84 would not thereafter make up such deficiencies in his pro¬ 
duction and deliveries to any such purchaser notwithstand¬ 
ing that in the following week said mine would be operated and 
coal mined thereat for a period of six days and said operator wouhl 
thereby retain unto himself and wholly refuse and fail to deliver 
to the purchaser the excess of coal produced during the additional 
three davs in which the mine worked over the three davs, which 
constituted the basis of his deliveries. That in the caiTying out of 
this arrangement and plan a large number of contracts of said chai- 
acter were unfilled each year and the distribution of coal restrained 
and also a large amount of coal was retained by said operator for his 
own use to be put ujwn the o[)en market for sale. 

(h) These defendants engageil in the production, sale and dis¬ 
tribution of coal also, as a part of said conspiracy, to i*estrain com¬ 
merce, refused to sell or ship coal to coal dealers who were not mem¬ 
bers of the Retail Coal Dealer’ Associations and Organizations and to 
such dealei's as were not in the husiness of selling coal in accordance 
with the rules and i-egulations of said Associations, and such dealers 
as did not have and maintain coal yards, scales and bins, and also 
refused to sell coal to pui'chasers for any puipose beyond their owii 
immediate needs, and requirefl of purchasers that they order, receive 
and accept only sufficient coal to meet their own needs, and that 
such purchasers should not, in any event store or dispose of any 
coal furnished them by the defendants or permit or allow any such 
coal to be distributed to their employees or to other persons. 

(i) That these several defendants in concert among themselves 
refused to sell or ship coal dire<*t to consumers at such places when¬ 
ever and wherever the local coal dealers objected to such direct sales 
and shipment; and whenever and wherever local dealers in coal re- 
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quested or demanded of any of these defendants that they would 
only sell and ship coal to the dealers of a particular locality rather 
than direct to the consumers in such locality, said defendants then 
and there hi concert refus(‘d lo sell or ship any of their coal directly 
to such consumers. 

(j) That pursuant lo said general conspiracy and as a part and 
in aid of said conspiracy, these several defendants in concert among 
themselves and with others, whose names are unknown to these 
Grand Juroi's, planned and arninged that their several coal mines 
would remain idle at various times during each year during the time 
coveml hy this indictment and thereby the production and distribu¬ 
tion of coal would 1 k‘ restricted and decreased in order that the price 
of coal would thereliy he increaseil and that they would thereupon 
exact and charge increased in-ice's for coal when the same was pro¬ 
duced bv them and therehv thev would cover and iirovide bv such 
inci-ease for tlie loss lo them occtisioned by their keeping the mines 
iille and the restriction <d pi*odnction and distrilnition while the said 
mines were idle. 

(^•) That these defendant operatoi*s, as a part of the said general 
plan and conspiracy organized, controlled and maintained certain 
organizations which they designated, and it is herehy alleged were in 
fact sales agencies, which sales agencies were seiiarate only in name 
from the operating and producing Conqianies conti*olled and operated 
by these defendants, and said defendants pretended that these sales 
agencies were in fact separate and distinct from the operating and 
producing companies and pretended to sell their coal to these sales 
agencies and to distribute their coal through these sales agencies, and 
in all such cases the price of the coal to the buyers of coal was in¬ 
creased on account of said pretended sale and distribution to and 
through sai<l sales agencies, and that said defendants and said sales 
agencies were in fact one and the same. That by reason ol said ar¬ 
rangement by said defendants, these defendants were able to increase 
and inflate the price of their coal and were also able to keep their 
mines closed during a large part of the time of each year when said 
mines could have been in operation and jiroducing coal, by arrang¬ 
ing that said sales agencies would not order or accept coal, and the 
defendants would thereupon claim and assert that there was no mar¬ 
ket for their coal, and on that account w-ould cause their mines to re¬ 
main idle. 

(1) That as a part of the general plan of conspiracy on the part 
of these several defendants, during the time covered by this indict¬ 
ment, to restrain commerce among the several States, these defendant 
operators during said time declined and refused to enter into con¬ 
tracts generally for the sale of coal for future deliverv it a stated or 
fixed price and agreed and arranged among themselves that they 
would sell coal in any quantity only for a price which would be the 
niling price at the time of delivery of the coal and that they would 
create and establish a so-called “spot” market for their coal, 
85 meaning thereby that they would sell only upon orders for 
immediate delivery at a price to be then and there agreed 
upon, and that this plan and purpose was agreed upon and put forth 
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by said defendants in order tx> create a scarcity of available coal and 
cause a high and excessive price for coal in the several States. That 
in order to aid them in their plan above alleged in the year 1920, 
they jointly and in concert, through the Public Press and by cor¬ 
respondence, claimed and asserted to the general public that there 
was about to be a shortage of coal and urged the people of the several 
States for that reason to ])urcha.se coal and did at the same time 
refuse and refrain from entering into contracts at stated prices for 
future delivery, but offered to enter into contracts for immediate 
deliveiy at prices ruling at the time wlieii the order was taken and 
accepted or at time of any delivery in tlie future. That the prices 
iisked by these defendants acting in concert were so high that they 
were unreasonable and unjust and were purposely so fixed in order 
that the general public and users and consumers would not at the 
time buy the coal offered, and on account of this condition the de¬ 
fendants refused to and did not sell coal sufficient to meet the public 
<lemand. That as a further ]dan to aid in siiid conspiracy, in order 
to place all coal produced by said defendants on a “spot” market 
basis during the yeai* 1920, the defendant operators and their Bureaus 
and Associations, including the said National Coal Association and 
said defendants Morrow and Wentz, during the months of May, June, 
July, August and September, obtained ordei*s from the Intei’state 
Commerce Commission, known and designated as priority orders, 
which diverted coal in certain localities of the United States, mainly 
in West Virginia, eastern Tennessee and eastern Kentucky, away 
from itvS normal market places into distant places, and said defend¬ 
ants claimed and represented to the Interstate Commerce Commission 
during said months tliat it was necessary to divert large quantities of 
coal from said places to New England and the Northwest, meaning 
to the New England States and to the States and localities in the 
neighborhoo<l of Lake Superior. That this plan was arranged and 
earned out by the said defendants in concert in order to disturb the 
normal distribution of coal in the various States of the United States 
during said year and thereby put coal upon a “spot” market basis 
in its distribution, and that stud plan as carried out, did, in fact, 
divert more than twenty-million tons of eoal from the normal market 
places for said coal, causing the same to go to distant parts of the 
United States and to be sold or disposed of at the market price pre¬ 
vailing then and there. That a part of said coal so diverted was coal 
that had been sold under contract for future deliver^’, and that these 
contracts covering said coal were pui-posely thereby avoided and in¬ 
terfered with to the extent that they would not be complied with on 
account of said coal having been diverted elsewhere than as provided 
in said contracts. 

That this diversion of said contract coal caused the purchasers of 
coal under such contracts to go into other markets for the coal neces¬ 
sary to meet their needs and that these purchaser under contract 
were compelled to pay and did pay large and increased prices for the 
coal thus purchased, and that this condition, brought on and created 
by the defendants, greatly disturbed and reetrained the distribution 
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of coal tliroughout the several States and caused the price of coal in 
the several States to he greatly increased. 

That said plan and arrangement wa.s intended to and did cause 
usei-s and consumei‘s of coal to go into distant markets for coal neces¬ 
sary for their uses and to compete against each other in their attempt 
to buv coal sutticient for their iietMls, and on account of this abnor- 
mal condition a demand for coal was created in such markets and the 
users and consumei's were tlierehy compelled to pay and did pay 
exorbitant and excessive i)rices for the (*oal which they were able to 
purchase. 

That the caiTying out of said plan and arrangement and the crea¬ 
tion of the aforesaid conditions also causefl a shortage of coal in vari¬ 
ous pai’ts of the United States, and a large number of users and con¬ 
sumers of coal among the various industries of the United States 
were unable to obtain coal for their immediate needs and many such 
industries were compelled to close and cease operations. 

That all of said conditions were brought about notwithstanding 
the actual fact which then and there existed in the coal business, 
to-wit: that there was no shortage of available coal in the United 
States at said time. 

(m) Said defendants in this indictment named and during the 
time covered by this indictment, including the three years im- 
86 mediately preceding the finding, presentation and filing of 
this indictment among other things obtained, had and held a 
monopoly in the production of bituminous coal in the various States 
named in this indictment; also agreed and arranged amongst them¬ 
selves not to sell or deliver coal unless the name of the ultimate con¬ 
signee and destination were known to tliem; also agreed and arranged 
to destroy competition in the mining and production of said coal, 
and that they would not compete amongst themselves in the mining, 
production, sale and distribution of said coal, concerning prices or 
in any respect whatever; also that all idle time at the various coal 
mines when the mines were not in operation should be charged and 
added to the cost of production of Siud coal; also agreed and arranged 
amongst themselves that all increases in miners’ wages should be 
charged to, and was in fact, charged to the cost of production of coal; 
also agreed and arranged that coal would not ho produced at times 
when the market price of coal was not satisfactory to the producers 
thereof, including defendants herein named, and did not produce 
coal at such times; also repudiatcfl and refused to fill or comply with 
contracts for the sale of coal, made by them with various purenasers, 
users and consumei’s of coal; also refused to mine or produce, sell or 
distribute coal for the pui-pose of creating a storage supply among 
the various industnes, usd’s and consumers of coal in the United 
States; also withheld shipment and delivei’y of coal contracted for at 
various times during which these named defendants were attempting 
to increase the price of coal in the United States; also demanded and 
exacted changes of price fixed in contracts during the term of said 
contracts; also entered into Joint and collective bidding at a fixed 
and uniform price in the making of contracts for the sale and in the 
sale of said coal; also engaged in giving out statements and predic- 
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tions to the people of the United States at various times to the effect 
that there was about to be a shoriage of coal, for the purpose of in¬ 
creasing the price of coal, at times when there was not a shortage of 
coixl about to occur, and at various times engaged in disturbing and 
destroying the nonnal and natural markets, production, distribution 
and tmnsportation of said bituminous coal, contrary to the form of 
the statutes and against the peace and dignity of. the United States of 
America. 

FREDERICK VAN NUYS, 

United States Attorney. 


87 Uouni 111. 

And the Grand Jurors aforesaid, upon their oaths aforesaid, 
do further present and charge that under the conditions as to 
time, place, circumstances, knowledge, intent, means, methods and 
acts of the defendants herein and those acting \^dth them as set 
forth in Part I and Part IT of the first count of this indictment, the 
allegations of which said Pait I and Part II of said first count are 
now by reference incorporated and made a part of this count as fully 
as if each allegation was here repeated, the said George M. Jones, 
the Ohio Collieries Company, the Cambria Collieries Company, the 
Tropic Mining Company, the George M. Jones Company, Michael 
Gallagher, the Pittsburg and Eastern Coal Company, the Massillon 
Coal Company, Albert A. Augustus, the Cambridge Collieries Com¬ 
pany, National Coal Association, William II. Haskins, the Sharon 
Coai Company, the Elk Coal Companp, Joseph Pursglove, the 
Pursglove-^Iaher Coal Company, Charles E. Maurer, the Glens Run 
Coal Company, John M. Roan, Samuel li. Robbins, the Youghio- 
gheny and Ohio Coal Company, George C. Weitzell, the Pittsburgh 
Coal Company, the Great Ivakes Coal Mining Company, James H. 
Pritchard, Joseph M. Armstrong, .Tohn A. Donaldson, William K. 
Field, William M. Henderson, the Henderson Coal Company, 
Frederick R. Lincoln, the Lincoln Coal k Coke Company, Wilson 

A. Luce, the Lackawanna Coal k Coke Company, the Ellsworth 
Collieries Company, James G. Patterson, Jesse H. Sanford, the 
Carnegie Coal Company, the Chartiers Creek Coal Company, Daniel 

B. Wentz, Harr>^ C. Adams, the Peerless Coal Company, George B. 
Harrington, the Chicago, Wilmington and Franklin Coal Company, 
Fred C. Honnold, the Chicago and Big Muddy Coal and Coke Com¬ 
pany, Rice Miller, the Hillsboro Coal Company, Charles M. Moder- 
well, the O^Gara Coal Company, Francis S. Peabody, the Peabody 
Coal Company, the J. Wooley Coal Company, Herman C. Perry, 
the Indiana and Illinois Coal Corporation, Edward C. Searls, the 
Duncan Coal Company, the Equitable Coal and Coke Company, 
the Searls Coal Company, William J. Spencer, Ralph C. Whitsett, 
the Black Comet Coal and Mining Company, the Kentucky River 
Coal Mining Comjmny, Robert E. Tvce, the Consolidated Indiana 
Coal Company, Richard Fitzgerald, tlie Grant Coal Mining Com¬ 
pany, Theodore C. Keller, Jackson K. Dering, the J. K. Dering Coal 
Company, the Dering Mines Company, John Connory, the Miami 
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Coal Coinpanj^ Julius C. Murou, the Muren Coal Company, Harley 

A. Huskey, the Kidge Coal and Mining Company, the Worth- 
Huskey Coal Company, Walter. kS. Bogle, the Essanbee Mines Com¬ 
pany, the Pine Ridge Mines Company, Cornelius A. Bickett, the 
Bickett Coal and Coke Company, the Bickett and Shirkie Coal Com¬ 
pany, William P. Worth, William II. Howe, the Martin-Howe Coal 
Company, the Tecumseh Coal and Mining Comj)any, Otto 11. 
Hedrick and Com|)any, Rol)eit AV. Couffer, Thomas T. Brewster, 
the Mount Olive and Staunton Coal Company, Thomas M. Jenkins, 
the Saint Louis and O’Eallon Coal Company, William K. Kava- 
naugh, the Southern Coal, Coke and Mining Com})any, William L. 
Schmick, the Big Muddy Coal and Iron Company, Edward J. 
Hackett, the Fork Ridge Mining Com})any, the Big Four Coal 
Company, the Caledonia Mining Company, .lames T. Hatfield, the 
E. J. Hickey Transportation Company, John G. Metcalfe, George A. 
A^an Dyke, the Chicago-Carlisle Coal Company, the Dana. Coal and 
Mining Company, the Pan Handle Coal Company, Hubert M. 
Ferguson, the Clinton (^oal Company, the kVrguson-S’peai’s Coal 
Company, John Chesterfield, the Otter Creek Coal Company, AA^illiam 
J. Freeman, the Bon Ayr Coal Company, the Glen Ayr Coal Com¬ 
pany, the Green A^alley Coal Company, Alorton Tv. Gould, the 
Linton Coal Company, Jacob C. Kolsem, the Jackson Hill Coal 
Company, Edwin D. lx)gsdon, the Knox County Fourth A^ein Coal 
Company, the Indian Creek Coal and Mining Company, the S. AA^ 
Little Coal Company, Pliil TI. Penna, Hugh Shirkie, the Shirkie 
Coal Company, the Glenco Coal Company, the Glendale Coal Com¬ 
pany, George II. Richards, the Lower ATin Coal Company, Homer 

B. Tally, the Coal Creek Mining Company, the Coal Bluff Alining 
Company, the Port Harrison Mining Company, David Ingle, the 
Ayrshire Coal Company, AAJlliam 11. Tobin, the Sterling-AIidland 
Coal Company, the Consumers Coal Company, AAJlliam AL Zeller, 
the American Coal Alining Company, the Brazil Collieries Company, 
Edward Shirkie, Robert J. Smith, the Princeton Coal Company, the 
Deep A^ein C<ml Company, the Black Hawk Alining Company, the 
J. AL Alartin Coal Company, Henry P. Smith, the Dry Fork Coal 
Companj", the Aliller Coal Company, Archibald D. Spears, the A’^er- 

milion Coal Company, Banus E. Neal, Ahdentine Alartin, Uie 
88 Oakland Coal Company, Alfred Al. Ogle, the Ahmdalia Coal 

Company, the Ogle Coal Company, Bernard B. Batty, Jabez • 
AA^ooley, AA^illiam P. Zimmerman, the Zimmerman Coal Company, 
the Hall-Zimmerman Coal Company, AA'alter AA". Tally, AA^arren F. 
Smith, the Power Coal Com})any, the Rowlands-Power Consolidated 
Collieries Company, AIMlard E. Alogg, the Rose Hill Coal Company, 
Herman C. Tope, Cliarles AV. Grant, the Citizens Coal and Supply 
Company, AAJlliam L. Alorris, John D. A. Alorrow, .Tonas AA’^afBe, 
Carl J. Fletcher, Harry AV. Little, Roy R. Yeagley, James A. 
Fenelon, O. G. Scott, whose given name is to these Grand Jurors 
unknown, P. IT. Greenlaw, whose given name is to thase Grand 
Jurors unknown, C. O. Ostrom, whose given name is to these Grand 
Jurors unknown, AA^ D. AIoKinncy, whose given name is to these 
Grand Jurors unknown, John L. Lewis, William Green, Percy 
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Tetlow, Edward Stewart, William Raney, William Mitch, John 
Ilessler, Ed TIaverkamp, James A. McKinney, Harry Sutch, Charles 
Fettinger, Harry Lentz, Ulysses G. Hall, Frank Farrington, Harry 
Fishwick, Chai-les Grace, Robert T. McAllister, Walt-er Nesbit, 
William J. Sneed, Ben Williams, Joseph T. Yearsley, William C. 
Cavanaugh, Patrick T. Fagan, Robert Gibbons, Philip Murray, 
William Hargest, Thomas Hughes, Frank Leithold, John McWeo, 
.Fohn O’liCary, George Cecil, Tvce Hall, John Moore, Thomas Prie^, 
William Robinette, William Roy, Gwilyn W. Savage, John Saxton, 
and William C. Thompson, at the District aforesaid, and within the 
jurisdiction of this Court, did continuously during the period of 
three j'^ears prior to the finding, presentation and filing of this in¬ 
dictment, knowingly, purposely, corruptly, unlawfully, and with 
intent so to do, engage in a corrupt and unlawful conspiracy among 
themselves and with divers other persons, to the Grand Jurors afore¬ 
said unknown, in undue, unreasonable, unlawful, direct and oppres¬ 
sive I’cstraint of trade and commerce among the several States of 
the United States of America and with foreign nations, in violation 
of an Act of Congress, entitled “An Act to Protect Trade and Com¬ 
merce against Unlawful Restraints and Monopolies,” approved July 
2, 1890, which unlawful and corrupt conspiracy was intended to 
involve and did involve, and was in truth and in fact, a conspiracy 
to restrain said trade and commerce concerning the mining, pro¬ 
duction, sale, purchase, distribution and transportation of bitumi¬ 
nous coal among said several States and with foreign nations, the 
nature of which is now here described and in the manner and by 
the means now here set forth: 

(a) That at various joint conferences of miners and operators 
held during the last past ten yeai*s, including the three years im¬ 
mediately preceding the finding, presentation and filing of this 
indictment, it was agreed and arranged by said miners and operators 
attending and participating in said conferences that the said miners 
and operators were partnei's in the mining, production and distribu- 
ton of bituminous coal in the several States, and that they should 
and would aid and assist each other in their plans and efforts to 
increase wages, increase prices of coal purchased, create shortages of 
coal and limit its production and distribution; that bituminous coal 
should not l)e sold at any time for a price that did not at the time 
yield a profit to the operatoi*s; that whatever increase of wages of 
miners should In' agreed upon should be added to the price of coal; 
that competition among operators should be eliminated by organiza¬ 
tion among operators and such other methods and means as would 
be effective therefor; that no coal should be sold at any time below 
the cost of producing the same; that the means of increasing the 
cost of production and the price of coal was by closing down and 
keeping idle the coal mines; by establishing uniform cost accounting 
systems among the various operators, by operating an excessive 
number of mines and employing a greater number of miners than 
were reasonably necessary to properly and sufficiently operate the 
the mines and that these various methods and means should and 

8—3767a 
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would be put in effect and operation and that these various agree¬ 
ments and arrangements so made and entered into by said operators 
and miners in said conferences were continuous from one conference 
to another and up to the filing of this indictment. That one of 
such conferences met at Mobile, Alabama, February 8th, 1916, and 
the following name<l defendants attended and participated in said 
conference, to-wit: William K. Field, John A. Donddson, James 
G. Patterson, William M. Henderson, Samuel H. Robbins, Charles 
E. Maurer, Michael Gallagher, Albert A. Augustus, William H. 
Haskins, George 0. Weitzell, Joseph Pursglove, Phil H. Penna, 
Hugh Shirkie, Jacob C. Kolsem, Edwin D. Logsdon, David Ingle, 
AVilliam M. Zeller, Morton L. Gould, Herman C. Perry, Charles M. 
Moderwell, William Hargest, John O’Leary, John Moore, Gwilyn W. 
Savage, Lee Hall, Thomas Price, John Saxton, Frank Farrington, 
John L. Lewis, Edward Stewart, William Mitch and Ed Haver- 
kamp. 

89 (b) That on or about the 25th day of September, 1917, 

certain coal operators and coal miners, including the defend¬ 
ants named and designated in this indictment as having attended 
and participated in the conference herein mentioned, attended and 
participated in a joint conference of coal operators and coal miners 
at Washington, D. C., which conference continued until on or about 
the 6th day of October, 1917, and at said conference agreed among 
other things that the wages of the miners employed in the various 
coal mines of the defendants named herein, should be increased and 
adx^anced ten cents per ton to said mind's, and also that advances in 
the wages of day laborers at said mines should ^ increased and that 
said agreement was reduced to writing and contained the following 
provision: 

“This agreement is subject to and will become effective only on 
the condition that the selling price of coal shall be advanced by the 
United States Government sufficient to cover the increased cost in 
the different districts affected, and will take effect on the first day of 
the pay period following the order advancing such increased prices.” 

In said written agreement it was also further provided: 

^Tt is agreed— 

4th, subject to the next biennial convention of the United Mine 
Workers of America, the Mine Workers’ representatives agree that 
the present contract be extended during the continuation of the war, 
and not to exceed two years from April 1, 1918.” 

That said a^eement was ratified and approved by a Convention of 
the International Union, United Mine Workers of America, and is 
generally known and understood as the “Washington Wage Agree¬ 
ment.” 

That at Cleveland, Ohio, in September, 1919, during the continua¬ 
tion of the war, (meaning the war between the United States of 
America and the ImperiM Government of Germany) a biennial 
Convention of the International Union, United Mine Workers of 
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America, was held, at which time the defendants herein named and 
designated as miners, attended and participated. 

That the defendant, John L. Lewis, Acting President of said In¬ 
ternational Union, then and there read a report in which he recom¬ 
mended that the Convention declare the Washington AVage Agree¬ 
ment terminated at a date not later than Novemher 1, 1019, and that 
unless another agreement between the operators and miners should 
he negotiated by Novemher 1, 1010, there should he a complete cessa¬ 
tion of mining oj)erations hv all of the members of the United Mine 
Works of America, including the defendants herein named and 
designated as miners. That a certain scale committee, composed of 
defendants in this action, named and designated as mind's, then and 
there submitted a report to said convention, recommending among 
other things that the aforesaid Washington Wage Agreement should 
be declared to expire November I, 1910, and that in the event a 
satisfactory wage agreement was not secured between the miners an<l 
operators for the Central Competitive Field (meaning thereby the 
miners and operators engaged in the coal business in the States of 
Illinois, Indiana, Ohio and AVestern Pennsylvania) before Novem- 
l>er 1, 1010, to replace the said AVashington AA^age Agreement, that 
the International Officers be authorized to and were then and there 
and thereby instructed to call a general strike of all bituminous coal 
miners and mine workei*s throughout the United States, the same to 
become efiective November 1, 1019. That on September 25, 1919, 
certain of the miners and operators, constituting a scale committee, 
met in a joint wage conference at Buffalo, New York, and that the 
defendants herein named and designated as having attended and par¬ 
ticipated in said meeting, did in fact attend and participate in said 
Joint Conference and that no further action was taken relating to the 
said AA^ashington AA^age Agreement or the calling of said strike, nor 
was any change made in the wages then and there being paid the 
said miners under and by virtue of said AVashington AA’^age Agree¬ 
ment or any other agreement between said miners and operators. 

That thereafter at Indianapolis, Indiana, on October 15th or 16th, 
1919, under authority conferred upon them as officers of said Inter¬ 
national Union, United Mine AA'^orkers of America, the defendants 
herein, John L. Lewis and AA'illiam Green, issued certain strike 
orders to tlie various local unions and members of local unions, who 
were then and there members of said International Union, United 
Mine AA^orkers of America, calling upon said unions and members 
to cease all work in the mining of bituminous coal at midnight on 
Friday, October 31st, 1919, and until further orders, and did 
00 also issue instructions and further orders to said unions and 
members covering and arranging all necessary details in the 
enforcement of said strike and for the maintenance and support of 
the miners and mine workers during the continuance of said strike 
and to aid and assist them in carrying on said strike, and that said 
strike did then and there occur and continue thereafter for a period 
of about six weeks in and throughout the various States of the United 
States hereinbefore named, and that during said time trade and com¬ 
merce in bituminous coal throughout all of said States and among 
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sa’hl several States of the United States, was greatly restrained, re¬ 
stricted and limited. 

That during the whole of said strike and while the trade and com¬ 
merce in bituminous coal was being thereby restrained, restricted and 
limited among the several States of the United States, the miners 
and operators and their officers and representatives, maintained and 
continued in operation and effect the aforesaid system, plan and 
agreement described and referred to herein as the “check-off system” 
and also maintained and enforced the said further agreement de¬ 
scribed and referred to herein, relating to the continued eniployment 
of certain miners in the protection of the property and mines of the 
defendant operators while said strike was going on, and that certain 
miners, whose names are unknown to these Grand Jurors, were, dur¬ 
ing said time, under said agreement and plan, kept in the employ of 
said operators in the business of protecting the mines and property 
of said operators, and in keeping them in fit and proper condition 
for the miners to work in as soon as said strike should cease and 
said miners were paid their wages during said time, by said operators, 
as provided for in said agreement and plan for the service in which 
they were then and there engaged. 

That each and all of the defendants herein named and designated 
as operators, and each and all of the defendants herein named and 
designated as miners, or their officers and representatives, were then 
and there parties to and participated in the maintenance and enforce¬ 
ment of the agreements concerning both the aforesaid “check-off 
system” and the continued employment of the miners in the protec¬ 
tion of the mines and property of the operatoi*s. 

(c) That in the conduct of the coal business on the part of the 
operators, in the disposal of their output, there is a season of the year, 
to-wit: during the months of February, March and April, when users 
and consumers of coal and dealers in coal generally enter into con¬ 
tracts with coal operators to ship and deliver the coal contracted for 
at a future time, generally at stated periods or in stated amounts at 
stated periods during the year following the date of the contract, and 
buyers of coal at said time are in the market to buy coal from the 
operators about that season of each year. That during the month of 
Februar}% 1919, the National Fuel Regulations were suspended by 
the President of the United States, which allowed and permitted 
operators to sell their coal without Government supervision or regula¬ 
tion; that thereupon the defendant operators herein, together with 
the various Coal Trade Bureaus and Coal Organizations, Coal Opera¬ 
tors’ Organizations and their officers and members, who are defend¬ 
ants herein, and as a part of this conspiracy to restrain trade and 
commerce, as herein alleged, arranged and agreed in concert among 
themselves that they would not enter into any contract for the sale 
and future delivery of coal, and would not sell coal unless and until 
they were able to obtain a price for such coal which was equal to or 
above the price which had l)een fixed and maintained by the National 
Fuel Administration, and said defendants in concert among them¬ 
selves and in their various meetings and-through the means of their 
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various Trade Bureaus, Organizations and officers thereof, in order 
to ctfect and carry out such conspiracy in the restraint of trade and 
commerce, j)lanned and arranged to ciirtciil, restrict, prevent, limit 
and lessen the jjrcxluction and available supply of coal beh>w an 
amount sufficient to supply the needs of the people using and con¬ 
suming coal in the various states of the United States, and in order 
to do this, said defendants fixed, ciuoted and maintained prices of 
their coal above the prices fixed and maintained by the National Fuel 
Administration before its suspension and above what the buyers of 
coal were offering for the same, and said defendants thereby created 
a high and fictitious market price which was not fair or just and was 
in fact unreasonable. Thereby said defendants did not sell their 
coal upon contracts for future delivery and in sufficient quantities 
to meet the demands of the bnyei*s of coal and did not sell in any 
other manner, coal sufficient to meet such demands. In order to 
further carry out said plan and to restrict commerce in coal among 
the several States, the said defendants refused to mine or produce coal 
and kept and caused their mines to remain idle, only operating them 
one-half or less time, pending the efforts then and there being made 
to restrict production, restrain distribution and increase the 
91 price of said coal, and by concerted plan and policy they 
made various reports to the mine bureaus of the several States 
and to the Oovernment of the United States that there was no market 
for coal. That this plan and conduct caused the price of coal to in¬ 
crease and to continue to increase until about the months of August, 
September and October of the year 1919, when the price had in¬ 
creased until it was higher than the prices fixed and maintained by 
the National Fuel Administration prior to its suspension, and said 
defendants thereupon during said months attempted to and did pro¬ 
duce coal from their several mines up to the first day of November, 
1919. 

(cl) That as a part of said conspiracy the aforesaid Coal Trade 
Bureaus and Associations and their officei’s and membei*s, includ¬ 
ing the Secretaries thereof, herein named as defendants, and the 
defendants. National Coal Association and Robert W. Couffer, have 
been during the last past three years and are now engaged in the 
creation, defining and marking out of certain zones or territorial 
limits into which coal may be shipp)ed, and in advising each and 
all of the members thereof of said territorial limits and zones; also 
in procuring reports and statistics from each and all of the members 
thereof as to the daily amount of coal produced by each mine belong¬ 
ing to each member, the character of coal produced, the amount of 
coal sold by the members of said Bureaus and Associations and the 
price of all sales, whether the same be sold upon contract for present 
or future delivery, or sold upon the immediate market, the place 
where said coal is shipped or is t-o be shipped, and the name of the 
purchaser and consignee of said coal, and the character of their 
business, and that the aforesaid information so furnished said 
Bureaus, Associations and said Couffer, is immediately thereupon 
given to each and every member of said Bureau or Association, and 
is also distributed to and furnished to each of the various Coal Trade 
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Bureaus and Cotil Associations throughout the States above mentioned 
and to said defendant, National Coal Association, thereby inform¬ 
ing each and all of the coal operators belonging to and connected 
with said Organizations, of the price, kind and character of coal 
wherever sold, the amount of production and almost sold whether 
upon contract or othenvise and the place of distribution. That all 
such information is given, obtained and distributed by these defend¬ 
ants and othei-s whose names are unknown to these Grand Jurors in 
order and for the purpose that they may in concert mine or refuse to 
mine coal and withhold siime from the channels of trade and com¬ 
merce among the several States; and in order fuilher to cut down 
the available supply of coal in certain districts or zones at certain 
times so that an increased demand therefor will arise and stimulate 
and inci-ease prices thereof, and in order further that all iu concert 
may obtain the same or a level price and avoid competition among 
themselves in the sale and distribution of their coal. That the 
aforesaid activities of these defendants and those engaged with them 
were maintained and carried out by and through said Organizations, 
wliich Organizations were maintained at great expense which was 
obtained by said Bureaus and Organizations by the collection of 
membership fees and dues from the various members thereof as in 
this indictment described and that all of the aforesaid expense was 
at all times added to the cost of production and the price of coal. 

(c) That during all of the period of time covered by this indict¬ 
ment and including the three years next preceding the finding, 
presentation and filing of this indictment, these defendants wep. 
engaged in keeping down the production of coal as a part of said 
conspiracy, restricting its distribution and restraining trade and 
commerce in coal among the several States in various ways. One 
of such ways was to promote strikes among miners in order that th(‘ 
mines would not be in operation and coal could not in such cases be 
l>roduced. That as a part of this plan the defendants herein attend¬ 
ing and participating in said Joint Conferences engaged in certain 
agreements, one of the terms of which agreements was that no strike 
should occur or be allowed among miners at any time, without the 
order, consent and approval of the Miners’ representatives and 
officials. That in order to prevent any such strike, it vyas further 
provided in said agreements that in case a Miners’ Union or any 
miners at all should strike without such consent, that each of the said 
miners would be subject to a penalty and that a certain per cent of 
their wages could be kept £ind retained by said operators. That not¬ 
withstanding said agreement, numerous and various strikes occurred 
among the miners at the various mines of these defendants without 
such consent and on account of the various acts and conduct on the 
part of both operators and miners. That for the purpose of allow¬ 
ing and permitting such strikes to occur whenever the miners 
92 themselves desired to strike, these defendant operators re¬ 
fused and refrained from demanding such penalty on account 
of any of said strikes and refused and refrained from keeping out 
anv part of tlie wages of said miners, as provided in said agreements, 
and did then and thereby encourage, pennit and allow said agree- 
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nieiit to be broken and such strikes to frequently occur in and at the 
various mines of the defendant operatoi’s named in this indictment. 
That by reason of such strikes the production of bituminous coal was 
restricted and interstate trade and commerce in such coal was greatly 
restrained and the price of coal gi’eatly increased. That as a part 
of the terms and agreements between said Operatoi*s’ and Minere’ 
Organization, it was also provided in said agreements that |>ending a 
final settlement of any dispute between operators and miners con¬ 
cerning any matter or thing pertaining to the business in which they 
were engaged, that the mine or mines where any dispute existed 
should continue in operation and that all miners, mine laborers and 
parties involved should remain at work. That said agreement was 
not kept by either said mine operatoi’s or mine workers, but on the 
contrary various and numerous disputes arose in the various mines 
owned and operated by these defendant operatois, and in which 
the miners named as defendants herein were either at work as miners 
or were officials of Mine Unions, and that when said disputes arose 
that in such cases at various and numerous mines the said mine was 
not continued in operation, and that both the operators and 
the minem at such times agieed that pending the dispute, not¬ 
withstanding such agreement, first above referred to, the mines should 
remain idle pending the settlement of said dispute. 

(/) That said defendant operatoi’s privately among themselves 
and in their various meetings and through the means of their variou.'’ 
Trade Bureaus and Organizations, and as a pari of said conspiracy 
to restrain trade and commerce mutually agreed that in the selling of 
their coal for future deliverj^ they would make only such contracts 
as were uniform in their terms and character, and in said uniform 
contracts they would provide that in case there was an increase of 
the min el’s’ wages during the term of the contract, that said defend¬ 
ants would be entitled to increase the contract price for the coal 
contracted for and that this agreement was demanded by said de¬ 
fendants of all purchasers of coal under contract before said defend¬ 
ants would enter into any such contracts, and said defendants in 
concert raised and increased the contract price of all coal sold under 
contract by them for future delivery in each and every case where 
the wages of the miners were at any time increased during the term 
of any such contract, and acting in concert increased such price in 
the same amount and to the same extent, without reference to the 
actual cost of production of the coal furnished by these defendants 
under their various contracts, and even though such increase of the 
■contract price was not necessary at the time to meet the cast of 
production plus a fair, just and reasonable profit. 

(g) That pursuant to said general conspiracy and as a part of and 
in aid thereof of these several defendant operators and sales agencies 
in their various contracts made with purchasers in the purchase of 
coal demanded and exacted of said purchasers an agreement and re¬ 
fused to enter into contracts without such an agi’eement, that is to 
say, that delivery of coal under the contract would be based upon 
the number of days which any particular mine belonging to said 
operator would run and at which coal would be mined and this num- 
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ber of days was arbitrarily fixed by said operator at a certain number 
of days per week, and in jiaid agreement it was provided that should 
the mine belonging to such operator run and coal be produced themit 
for a less numlier of days than arbitrarily fixed in such contnu^t that 
thereby the amount of coal to lx? delivered under said contract would 
be correspondingly decreased. That in the attempted carrying (>ut 
of such contract and contracts said defendant operatoi*s ui>on various 
occasions and during various weeks purposely closed down their mines 
for one or more days during any such week and by reason therwf 
did not work said mine or mines and mine coal thereat the full num¬ 
ber of days fixed in any such contract and did then and there and by 
reason thereof wholly refuse to ship or deliver coal under any such 
contract to the purchaser for the full amount of his contract obligation 
and did wholly fail and refuse at all times thereafter, regardless of 
the numlior of days worke<l in any week or jieriod of time at any 
such mine, or the amount of coal produced during any week or dur¬ 
ing any wwk or during the further term of said contract. Therefore, 
applying such construction to such contracts the operator in obligating 
himself to deliver for a ]>eriod of three working days per week and 
thereupon closing down his mine for one or more of said three days, 
said operator would not thereafter make up such deficiencies in 
93 his production and deliveries to any such purchaser nothwith- 
slanding that in the following week said mine would be 
operated and coal mined thereat for a period of six days and said 
operator would thereby retain unto himself and wholly refuse and 
fail to deliver to the purchaser the excess of coal produced during 
the additional three days in which the mine worked over the three 
days, which constituted the basis of his deliveries. That in the 
carrying out of this arrangement and plan a large number of con¬ 
tracts of sai<l character were unfilled each yeiu* and the distribution 
of coal restrained and also a large amount of coal was retained by 
saiil ojierator for his own use to be put upon the open market for sale. 

(h) These defendants engaged in the production, sale and dis¬ 
tribution of coal also, as a part of said conspiracy, to restrain trade 
and commerce, refused to sell or ship coal to coal dealers who were 
not members of the Retail Coal. Dealers’ Associations and Organiza¬ 
tions and to such dealers as were not in the business of selling coal 
in accordance with the rules and regulations of said Associations, 
and such dealers as did not have and maintain coal yards, scales 
and bins, and also refused to sell coal to purchasers for any purpose 
beyond their own immediate needs, and required of purchasei-s that 
they order, receive and accept only sufficient coal to meet their 
own needs, and that such purchasers should not, in any event store 
f)r dispose of any coal furnished them by the defendants or permit 
or allow any such coal to be distributed to their employees or to 
other persons. 

(i) That these several defendants in concert among themselves 
refused to sell or ship coal direct to consumers at sucli places when¬ 
ever and wherever the local coal dealers objected to such direct sales 
and shipment, and whenever and wherever local dealei*s in coal re¬ 
quested or demanded of any of these defendants that they would 
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only sell and ship coal to the dealers of a particular locality rather 
than direct to the consumers in such locality, stud defendants then 
and there in concert refused t(» sell or ship any ol their coal dirk'tly 
lo such consumers. 

(j) That pursuant to said general conspiracy and as a part and 
in aid of stiid conspiracy, these several defendants in concert among 
themselves and with others, whose names are unknown to these 
Grand Juroi-s, planned and arranged that their several coal mines 
would remain idle at various times during each year during the 
time covered by this indictment and thereby the production and dis¬ 
tribution of coal would be restricted and decreas^ in order that the 
nrice of coal woidd thereby ixi increased and that they would there¬ 
upon exact and charge increased jn'ices for coal when the same was 
produceil by them and thereby they would cover and provide by 
such increase for the loss to them occasioned by their keeping the 
mines idle and the restricticm of production and distribution while 
the said mines were idle. 

(Ic) That these defendant oi)eralors, as a part of the said general 
plan and consj)iracy organized, controlled and maintained certain 
organizations which they designated, and it is hereby alleged were 
in fact sales agencies, which sales agencies were separate only in 
name from the operating and producing Com])anies controlled and 
operated by these defendants, and said defendants ])retended that 
these sales agencies were in tact separate and distinct from the 
operating and producing companies and pretended to sell their coal 
to these sales agencies and to distribute their coal through these sales 
agencies, and in all such cases the price of the coal to the buyers of 
coal was increased on account of said pretended sale and distribu¬ 
tion to and through said sales agencies, and that said defendants and 
said sales agencies were in fact one and the same. That by reason 
of said arrangement by said defendants, these defendants were able to 
increase and inflate the price of their coal and were also able to keeji 
their mines closed during a large ])art of the time of each year wlien 
said mines could have been in operation and j^roducing coal, by 
arranging that said sales agencies would not order or accept coal, 
and the defendants would thereupon claim and assert that there was 
no market for-their coal, and on that account would cause their 
mines to remain idle. 


(1) That as a part of the general plan of conspiracy on the ]mrt 
of these several defendants, during the time covered by this indict¬ 
ment, to restrain trade and commerce among the several States, these 
defendant operators during said time declined and refused to enter 
into contracts generally for the sale of coal for future delivery" at a 
stated or fixed price and agreed and an-anged among themselves that 
they would sell coal in any quantity only for a price which would 
he the ruling price at the time of delivery of the coal and that they 
would create and establish a so-called ‘‘spot”, market for their coal, 
meaning thereby that they would sell only u|X)n ordei*s for 
hi immediate delivery at a jirice to be then and there agreed 
upon, and that this plan and pur[>ose was agreed upon and 
put forth by said defendants in order to create a scarcity of available 
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coal and cause a high and excessive price for coal in the several 
States. That in order to aid them in their plan above alleged in the 
year 1920, they jointly and in concert, through the Public Press 
and by correspondence, claimed and asseiied to the general public 
that there was abcjut to be a shortage of coal and urged the people 
of the several States for that reason to purchase coal and did at the 
same time refuse and refrain from entering into contracts at stated 
prices for future delivery, but otfered to enter into contracts for 
imme<^liate deliveiy at prices ruling at the time when the order was 
taken and accepted or at time of any delivery in the future. That 
the prices asked by these defendants acting in concert were so high 
that they were unreasonable and unjust and were purposely so fixed 
in order that the general public and users and consumei*s would not 
at the time buv the coal offered, and on account of this condition 
the defendants refused to and did not sell coal sufficient to meet the 
public demand. That as a further plan to aid in said conspiracy, 
in order to place all coal produced by said defendants on a *^spot” 
market basis during the year 1920, the defendant operatoi*s and 
their Bureaus and Associations, including the said National Coal 
Association and said defendants Morrow and Wentz, during the 
months of May, June, July, August and September, obtained orders 
from the Interstate Commerce Commission, known and designated 
as priority orders, which diverted coal in certain localities of the 
United States, mainly in West Virginia, eastern Tennessee and 
eastern Kentucky, away from its normal market places into distant, 
places, and said defendants claimed and represented to the Inter¬ 
state Commerce Commission during said months that it was neces¬ 
sary to divert large quantities of coal from said places to New Eng¬ 
land and the Northwest, meaning to the New England States and 
to the States and localities in the neighborhood of Lake Superior. 
That this plan was arranged and carried out by the said defendants 
in concert in order to disturb the normal distribution of coal in the 
various States of the United States during said year and thereby 
put coal upon a ‘‘spot’^ mai*ket l>asis in its distribution, and that 
said plan as carried out, did, in fact, divert more than twenty mil¬ 
lion tons of coal from the noinnal market places for said coal, caus¬ 
ing the same'to go to distant parts of the United States and to be 
sold or disposed of at the market price prevailing then and there. 
That a part of said coal so diverted was coal that had been sold under 
contract for future delivery, and that these contracts covering said 
coal were purposely thereby avoided and interfered with to the 
extent that they would not be complied with on account of said coal 
having been diverted elsewhere than as provided in said contracts. 

That this diversion of said contract coal caused the purchasers 
of coal under such contracts to go into other markets for the coal 
necessary to meet their needs and that these purchasers under con¬ 
tract were compelled to pay and did pay large and increased prices 
for the coal thus purchased, and that this condition, brought on and 
created by the defendants, greatly disturbed and restrained the dis¬ 
tribution of coal throughout the several States and caused the price 
of coal in the several States to be greatly increased. 
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That said plan and airangement was intended to and did cause 
users and consuniei's of coal to go into distant markets for coal 
necessary for their uses and to coin|)ete against each other in their 
attempt to buy coal sutlicient for their needs, and on account of 
this abnormal condition a demand for coal was created in such 
mai’kets and the usei*s and consumei-s were thereby compelled to pay 
and did pay exorbitant and excessive prices for the coal which they 
were able to purchase. 

That the carrying out of said plan and aiTaiigemeiit and the 
creation of the aforesaid conditions also caused a shortage of coal 
in various parts of the United States, and a large number of users 
and consumers of coal among the various industries of the United 
States were unable to obtain coal for their immediate needs and 
many such industries were com})elled to close and cease operations. 

That all of said conditions were brought about notwithstanding 
the actual fact which then and there existed in the coal business, 
to-wit; that there was no shortage of available coal in the United 
States at said time. 

(m) Said defendants in this indictment named and during the 
time covered by this iiidictineiit, including the three years imme¬ 
diately preceding the finding, presentation and filing of this indict¬ 
ment among other things obtained, had and held a monopoly 
in the production of bituminous coal in the various States 
named in this indictment; also agreed and arranged amongst 
t hemselves not to sell or deliver coal unless the name of .the ultimate 
consignee and destination were known to them; also agreed and 
arranged to destroy competition in the mining and production of 
said coal, and that they would - not compete amongst themselves 
in the mining, production, sale and distribution of said coal, con¬ 
cerning prices or in any respect whatever; also that all idle time at 
the various coal mines when the mines were not in operation should 
be charged and added to the cost of production of said coal; also 
agreed and arranged amongst themselves that all increases in minei's’ 
wages should be charged to, and was in fact, charged to the cost of 
production of coal; also agreed and arranged that coal would not be 
produced at times when the market price of coal was not satisfactory 
to the producers thereof, including defendants herein named, and 
did not produce coal at such times; also repudiated and refused to 
fill or comply with contracts for the sale of coal, made by them with 
various purchasers, users and consumers of coal; also refused to mine 
or produce, sell or distribute coal for the pui’pose of creating a 
storage supply among the various industries, users and consumers 
of coal in the United States; also withheld shipment and delivery of 
coal contracted for at various times during which these named de¬ 
fendants were attempting to increase the price of coal in the Unitod 
States; also demanded and exacted changes of price fixed in con¬ 
tracts during the term of said contracts; also entered into joint and 
collective bidding at a fixed and uniform price in the making of 
contracts for the sale and in the sale of said coal ; also engaged in 
giving out statements and predictions to the people of the United 
States at various times to the effect that there was about to be a 
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shortage of coal, for the puipose of increasing the price of coal, at 
limes when there was not a shortage of coal about to occur, and at 
various times engaged in disturbing and destroying the normal and 
natural markets, proiluction, distribution and Iranspoii/ation of ^id 
bituminous coal, contrary to tlie form of the statutes and against 
the peace and dignity of the United States of Americti. 

fredp:rick van nuys. 

United States Attorney. 


h(> Count I\\ 

And tlie Grand Jurors aforesaid, upon their oaths aforesiiid, do 
further present and cliarge that under the conditions as to time, 
place, circumstances, knowledge, intent, means, methods and acts 
of the defendants herein and those acting with them as set forth in 
Part I and Part 11 of the lirst count of this indictment, the allega¬ 
tions of which said Part I and Part II of said lirst count are now 
by reference incorporated and made a part of this count as fully as 
if each allegation was here repeated, the said George M. Jones, the 
Ohio Collieries Company, the Cambria Collieries Comi)any, the 
Tropic Mining Company, the George M. Jones Company, Michael 
Gallagher, the Pittsburg and P^astern Coal Company, the Massillon 
Coal Compiuiy, Albert A. Augustus, the Cambridge Collieries Com¬ 
pany, National Coal Association. William H. Haskins, the Sharon 
Coal Company, the Elk Coal Company, Joseph Pursglove, the Purs- 
glove-Maher Coal Company, Charles E. Maurer, the Glens Run Coal 
Company, John M. Roan, Samuel PI. Robbins, the Youghiogheny 
and Ohio Coal Company, George C. Weitzell, the Pittsburgh Coal 
Company, the Great Lakes Coal Mining Company, James H. Pritch¬ 
ard, Joseph M. Armstrong, John A. Donaldson, William K. Field, 
William M. Henderson, the Henderson Coal Company, PYederick 
R. Lincoln, the Lincoln Coal & Coke Company, Wilson A. Luce, the 
Lackawanna Coal & Coke Company, the Ellsworth Collieries Com¬ 
pany, James G. Patterson, Jesse H. Sanford, the Carnegie Coal Com- 
])any, the Chartiers Creek Coal Company, Daniel B. Wentz, Harry 
C. Adams, the Peerless Coal Company, George B. Harrington, the 
Chicago, Wilmington and Franklin Coal Company, Fred C. IPon- 
nold, the Chic^o and Big Muddy Coal and Coke Company, Rice 
Miller, the Hillsboro Coal Company, Charles M. Moderwell, the 
O’Gara Coal Company, Francis S'. Peabody, the Peabody Coal Com¬ 
pany, the J. Wooley Coal Company, Herman C. Perry, the Indiana 
and Illinois Coal Corporation, Edward C. Searls, the Duncan Coal 
Company, the Equitable Coal and Coke Company, the Searls Coal 
Company, William J. Spencer, Ralph C. Whitsett, the Black Comet 
Coal and Mining Company, the Kentucky River Coal Mining Com¬ 
pany, Robert E. Lee, the Consolidated Indiana Coal Company, Rich¬ 
ard P^tzgerald, the Grant Coal Mining Company, Theodore C. Keller, 
Jackson K. Dering, the J. K. Dering Coal Company, the Dering 
Mines Company, John Connory, the Miami Coal Company, Julius C. 
Muren, the Muren Coal Company, Harley A. Huskey, the Ridge 
Coal and Mining Company, the Worth-Huskey Coal Company, Wal- 
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ter S. Bogle, the Essanbee Mines Company, the Pine Ridge Mines 
Company, Cornelius A. Bickett, the Bickett Coal and Coke Company, 
the Bickett and Shirkie Coal Company, William P. Worth, William 
II. Howe, the Martin-Howe Coal Company, the Tecumseh Coal and 
Mining Company, Otto II. Hedriek and Company, Robert W. Couf- 
I'er, Thomas T. Brewster, the Mount Olive and Staunton Coal Com¬ 
pany, Thomas M. Jenkins, the Saint Louis and O’Fallon Coal Com¬ 
pany, William K. Kavanaugh, the Southern Coal, Coke and Mining- 
Company, William L. Schmick, the Big Muddy Coal and Iron Com¬ 
pany, Edward J. Rackett, the Fork Ridge Mining Company, the 
Big Four Coal Company, the Caledonia Mining Company, James 
T. Hatfield, the E. J. Hickey Transportation Company, John G. 
Metcalfe, George A. Van Dj^ke, the Chicago-Carlisle Coal Company, 
the Dana Coal and Mining Company, the Pan Handle Coal Com¬ 
pany, Hulbert M. Ferguson, the Clinton Coal Company, the Fergu- 
son-Spears Coal Company, John Chesterfield, the Otter Creek Coal 
Company, William J. Freeman, the Bon Ayr Coal Company, the 
Glen Ayr Coal Comt)any, the Green ^’^alley Coal Company, Morton 
L. Gould, the Linton Goal Company, Jacob C. Kolsem, the Jackson 
Hill Coal Company, Edwin D. Logsdon the Knox County Fourth 
Vein Coal Company, the Indian Creek Coal and Mining Company, 
the S. W. Little Coal Company, Phil IL Penna, Hugh Shirkie, the 
Shirkie Coal Companj", the Glenco Coal Company, the Glendale Coal 
Company, George H. Richards, the Lower A^ein Coal Company, 
Homer B. Tally, the Coal Creek Alining Company, the Coal Bluff 
Mining Company, the Fort Harrison Mining Company, David Ingle, 
the Ayrshire Coal Company, William H. Tobin, the Sterling-\Iid- 
land Coal Company, the Consumers Coal Company, William M. 
Zeller, the American Coal Mining Company, the Brazil Collieries 
Company, Edward Shirkie, Robert J. Smith, the Princeton Coal Com¬ 
pany, the Deep Vein Coal Company, the Black Hawk Mining Com¬ 
pany, the J. M. Martin Coal Company, Henry P. Smith, the Diy 
Fork Coal Company, the Miller Coal Company, Archibald D. Spears, 
the Vermilion Coal Company, Banus E. Neal, Valentine Mar- 
97 tin, the Oakland Coal Company, Alfred M. Ogle, the Vandalia 
Coal Company, the Ogle Coal Company, Bernard B. Batty, 
Jabez Wooley, William P. Zimmerman, the Zimmennan Coal Coin 
pany, the Hall-Zimmerman Coal Company, Walter AV. Tally, War¬ 
ren F. Smith, the Power Coal Company, the Rowlands-Power Con¬ 
solidated Collieries Company, Millard E. Mogg, the Rose Hill Coal 
Company, Herman C. Tope, Charles W. Grant, the Citizens Coal 
and Supply Company, William L. Morris, John D. A. Morrow, 
Jonas Waffle, Carl J. Fletcher, Harry W. Little, Roy R. Yeagley, 
James A. Fenelon, 0. G. Scott, whose given name is to these Grand 
Jurors unknown, P. H. Greenlaw, whose given name is to these 
Grand Jurors unknown, C. 0. Ostrom, whose given name is to these 
Grand Jurors unknown, A\. D. McKinney, whose given name is to 
these Grand Jurors unknown, John L. Lewis, William Green, Percy 
Tetlow, Edward Stewart, William Raney, William Mitch, John 
Hessler, Ed Haverkamp, James A. McKinney, Harry Switch, Charles 
Fettinger, Harry Lentz, Ulysses G. Hall, Frank Farrington, Harry 
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Fishwick, Charles Grace, Robert T. McAllister, Walter Nesbit, Wil¬ 
liam J. Sneed, Ben Williams, Joset)h T. Yearsley, William C. Cava¬ 
naugh, Patrick T. Fagan, Robert Gibbons, Philip Murray, William 
llargest, Thomas Hughes, Frank Leithold, John McWee, John 
O’Leary, George Cecil, Lee Hall, John Moore, Thomas Price, Wil¬ 
liam Robinette, William Roy, Gwilyn W. Savage, John Saxton, and 
William C. Thomps()n, at the District aforesaid, and within the juris¬ 
diction of this Court, did continuously during the period of three 
years prior to the finding, presentation and filing of this indictment, 
knowingly, purposely, corruptly, unlawfully, and with intent so to 
do, combine, conspire, confederate, arrange and agree together and 
among themselves and with divei’s other [lei'sons unknown to these 
Grand Juroi*s, to monopolize trade and commerce among the several 
States of the United States and with foreign nations, in violation of 
an Act of Congress, entitled “An Act to Protect Trade and Commerce 
against L'nlawful Restraints and Monopolies,” approved July 2,1890, 
which unlawful and corrupt combination, conspiracy, confederation, 
agreement and arrangement was intended to involve and did in¬ 
volve, and was in truth and in fact, a Conspiracy to monopolize the 
trade and commerce concerning the mining, production, sale, pur¬ 
chase, distribution and transportation of bituminous coal among 
said several States and with foreign nations, the nature of which is 
now here described and in the manner and by the means now here 
set forth: 

(a) That at various joint conferences of miners and operators 
held during the last past ten years, including the three years im¬ 
mediately preceding the finding, presentation and filing of this in¬ 
dictment, it was agreed and arranged by said miners and operators 
attending and participating in said conferences that the said miners 
and operators were partners in the mining, production and distribu¬ 
tion of bituminous coal in the several States, and that they should 
and would aid and assist each other in their plans and efforts to in¬ 
crease wages, increase prices of coal purchased, create shortages of 
coal and limit its production and distribution; that bituminous coal 
should not be sold at any time for a price that did not at the time 
yield a profit to the operators; that whatever increase of wages of 
miners should be agreed upon should be added to the price of coal; 
that competition among operators should be eliminated by organiza¬ 
tion among operators and such other methods and means as would 
be effective therefor; that no coal should be sold at any time below 
the cost of producing the same; that the means of increasing the 
cost of production and the price of coal was by closing down and 
keeping idle the coal mines; by establishing uniform cost accounting 
systems among the various operators, by operating an excessive num¬ 
ber of mines and employing a greater number of miners than were 
reasonably necessary to properly and sufficiently operate the the 
mines and that these various methods and means should and would 
be put in effect and operation and that these various agreements and 
arrangements so made and entered into by said operators and miners 
in said conferences were continuous from one conference to another 
and up to the filing of this indictment. That one of such conferences 
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met at Mobile, Alabama, February 8th, 1916, and the following 
named defendants attended and participated in said conference, to 
wit: William K. Field, John A. Donaldson, James G. Patterson, 
William M. Henderson, Samuel II. Robbins, Charles E. Maurer, 
Michael Gallagher, Albert A. Augustus, William II. Haskins, George 
C. Weitzell, Joseph Pursglovc, Phil H. Penna, Hugh Shirkie, Jacob 
0. Kolsem, Edwin I). Logsdon, David Ingle, Williani M. Zeller, 
Morton Ij. Gould, Hennan C. Perry, Charles M. Moderwell, William 
Hargest, John O’Leary, John Moore, Gwilyn W. Savage, Lee Hall, 
Thomas Price, John Saxton, Frank I'arrington, John L. Lewis, 
Edward Stewart, William Mitcli and Ed Haverkamp. 

08 (b) That on or about tlie 2.'>th day of September, 1917, 

certain coal operators and coal miners, including the defend¬ 
ants named and designated in this indictment as having attended 
and participated in the conference herein mentioned, attended and 
participated in a joint conference of coal operator and coal miners 
at Washington, D. C., which conference continued until on or about 
the 6th day of October, 1917, and at said conference agreed among 
other things that the wages of the miners employed in the various 
coal mines of the defendants named herein, should be increased and 
advanced ten cents per ton to said miners, and also that advances in 
the wages of day laborers at said mines should be increased and that 
said agreement was reduced to writing and contained the following 
provision: 

“This agreement is subject to and will become effective only on 
the condition that the selling price of coal shall be advanced by the 
United States Government sufficient to cover the increased cost in 
the different districts affected, and will take effect on the first day of 
the pay period following the order advancing such increased prices.” 

In said written agreement it was also further provided: 

“It is agreed— 

4th, subject to the next biennial convention of the United Mine 
Workers of America, the Mine Workei's’ representatives agree that 
the present contract be ertended during the continuation of the war, 
and not to exceed two years from April 1, 1918.” 

That said agreement was ratified and approved by a Convention of 
the International Union, United Mine Workers of America, and is 
generally known and undei’stood as the “Washington Wage Agree¬ 
ment.” 

That at Cleveland, Ohio, in September, 1919, during the continua¬ 
tion of the war (meaning the war between the United States of 
America and the Imperial Government of Germany) a biennial 
Convention of the International Union, United Mine Workers of 
America, was held, at which time the defendants herein named and 
designated as miners, attended and participated. 

That the defendant, John L. Lewis, Acting President of said Inter¬ 
national Union, then and there read a report in which he recom¬ 
mended that the Convention declare the Washington Wage Agree- 
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nieiit terminated at a date not later than November 1 , 1910 , and that 
unless another agreement between tlie o[)erators ami miners shonld 
be negotiated by Noveniber 1 , 1919 , there should be a eomplete cessa¬ 
tion of mining operations by all of the members of the Uniteel Mine 
Workers of America, including the defendants herein named and 
designated as minei*s. That a certain scale committee, composed of 
defendants in this action, named and designated as miners, then ami 
there submitted a report to said convention, recommending among 
other things that the afoi’csaid Washington Wage Agreement shonhl 
l>e declared to ex[)ire November 1 , 1919 ^ and that in the event a satis¬ 
factory wage agreement was not secured between the miners and 
operatoi*s for the Central Competitive Field (meaning thereby the 
miners and operators engaged in the coal business in the States of 
Illinois, Indiana, Ohio and Western Pennsylvania) before November 
1 , 1919, to replaee the said Washington Wage Agreement, that the 
International Officers he authorized to and were then and there and 
thereby instructed to call a general strike of all bituminous coal 
miners and mine workers tln*oughout the United States, the same to 
become effective November 1, 1919. That on September 25, 1919, 
certain of the miners and operators, constituting a scale committee, 
met in a joint wage conference at Buffalo, New York, and that the 
defendants herein named and designated a.s having attended and 
participated in said meeting, did in fact attend and participate in 
said Joint Conference and that no further action was taken relating 
to the said Washington Wage Agreement or the calling of said strike, 
nor was any change made in the wages then and there being paid 
the said miners under and by virtue of said Washington Wage Agree¬ 
ment or any other agreement between said miners and operators. 

That thereafter at Indianapolis, Indiana, on October 15th or 16th, 
1919, under authority conferred upon them as officers of said Inter¬ 
national Union, United Mine Workers of America, the defendants 
herein, John L. Lewis and William Green, issued certain strike 
orders to the various local unions and members of local unions, who 
were then and there members of said International Union, United 
Mine Workers of America, calling upon said unions and membei-s to 
cease all work in the mining of hifuminous coal at midnight on 
Friday, October 81st, 1919, and until further orders, and did 
99 also issue instructions and further orders to said unions and 
members covering and arranging all necessary details in the 
enforcement of said strike and for the maintenance and support of 
the miners and mine workers during the continuance of said strike 
and to aid and as.sist them in carrying on said strike, and that said 
strike did then and there occur and continue thereafter for a period 
of about six weeks in and throughout the various States of the United 
States hereinbefore named, and that during said time trade and 
commerce in bituminous coal throughoiit all of said States and 
among said several States of the L^nited States was greatly monop¬ 
olized, restrained, restricted and limited. 

That during the whole of said strike and while the trade and com¬ 
merce in bituminous coal was being thereby monopolized, restrained, 
restricted and limited among the several States of the United States,' 
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the miners and operators and their officers and representatives, main- 
t^iined and continued in operation and effect the aforesaid system, 
plan and agreement described and referred to lierein as the “check¬ 
off system” and also maintained and enforced the said further aijree- 
ment described and referred to herein, relating to the continued 
employment of certain miners in the protection of the property and 
mines of the defendant operators while said strike was going on, and 
that certain minei^s, whose mnnes are unknown to these Grand 
Jurors, were, during said time, under said agreement and plan, kept 
in the employ of said operators in the business of protecting the 
mines and property of said operators, and in keeping them in fit 
and proper condition for the miners to work in as soon as said strike 
should cease and said miners were paid their wages during said time, 
by said operators, as provided for in said agreement and plan for the 
service in which they were then and there engaged. 

That each and all of the defendants herein named and designated 
as operators, and each and all of the defendants herein named and 
designated as mind's, or their officers and representatives, were then 
and there parties to and participated in the maintenance and en¬ 
forcement of the agreements concerning both the aforesaid “check¬ 
off system” and the continued employment of the miners in the pro¬ 
tection of the mines and property of the operators. 

(c) That in the conduct of the coal business on the part of the 
operators, in the disposal of their outj)ut, there is a season of the year, 
to-wit: during the months of Februar>% March and April, when 
users and consumers of coal and dealei's in coal generally enter into 
contracts with coal oj)erators to ship and deliver the coal contracted 
for at a future time, generally at stated periods or in stated amounts 
at stated periods during the year following the date of the contract, 
and buyers of coal at said time are in the market to buy coal from 
the operators about that season of each year. That during the month 
of February, 1919, the National Fuel Regulations were suspended 
by the President of the United States, which allowed and permitted 
operators to sell their coal without Government supervision or regu¬ 
lation ; that thereupon the defendant operators herein, together with 
the various Coal Trade Bureaus and Coal Organizations, Coal Op¬ 
erators’ Organizations and their officers and members, who are de¬ 
fendants herein, and as a part of this conspiracy as herein alleged, 
lUTanged and agreed in concert among themselves that they would 
not enter into any contract for the sale and future delivery of coal, 
and would not sell coal unless and until they were able to obtain a 
price for such coal which was equal to or above the price which 
had been fixed and maintained by the National Fuel Administration, 
and said defendants in concert among themselves and in their vari¬ 
ous meetings and through the means of their various Trade Bureaus, 
Organizations and officers thereof, in order to effect and carry out 
such conspiracy, planned and arranged to curtail, restrict, prevent, 
limit and lessen the production and available supply of coal below an 
amount sufficient to supply the needs of the people using and con¬ 
suming coal in the various .states of the United States, and in order 
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to do this, said defendants fixed, quoted and maintained prices of 
their coal above tlie prices fixed and maintained by the National 
Fuel Administration before its susjiension and above what the buyers 
of coal were offering for the same, and said defendants thereby 
created a high and fictitious market price which was not fair or just 
and was in fact unreasonable. Thereby said defendants did not sell 
their coal upon contracts for future delivery and in sufficient quan¬ 
tities to meet the demands of the buyei*s of coal and did not sell in 
any other manner, coal sufficient to meet such demands. Tn order to 
further carry out siiid plan and to monopolize trade and com- 
100 merce in coal among the several States, the said defendants 
refused to mine or produce coal and kept and caused their 
mines to remain idle, only operating them one-half or less time, 
pending the efforts then and there being made to monopolize trade 
and commerce, restrict production, restrain distribution and increase 
the price of said coal, and by concerted plan and policy they made 
various reports to the mine bureaus of the several States and to the 
Government of the United States that there was no market for coal. 
That this plan and conduct caused the price of coal to increase and 
to continue to increase until about the months of August, September 
and October of the year 1919, when the price had increased until it 
was higher than the prices fixed and maintained by the National 
Fuel Administration prior to its suspension, and said defendants 
thereupon during said months attempted to and did produce coal 
from their several mines up to the fii'st day of November, 1919. 

(d) That as a part of said conspiracy the aforesaid Coal Trade 
Bureaus and Associations and their officers and members, including 
the Secretaries thereof, herein named as defendants, and the de¬ 
fendants, National Coal Association and Robert W. Couffer, have been 
during the last past three years and are now engaged in the creation, 
defining and marking out of certain zones or territorial limits into 
which coal may be shipped, and in advising each and all of the 
members thereof of said territorial limits and zones; also in procur¬ 
ing reports and statistics from each and all of the members thereof 
as to the daily amount of coal produced by each mine belonging to 
each member, the character of coal produced, the amount of coal 
sold by the membera of said Bureaus and Associations and the price 
of all sales, whether the same be sold upon contract for present or 
future delivery, or sold upon the immediate market, the place where 
said coal is shipped or is to be shipped, and the name of the pur¬ 
chaser and consignee of said coal, and the character of their business, 
and that the aforesaid information so furnished said Bureaus, Asso¬ 
ciations and said Couffer, is immediately thereupon given to each 
and every member of said Bureau or Association, and is also dis¬ 
tributed to and furnished to each of the various Coal Trade Bureaus 
and Coal Associations throughout the States above mentioned and to 
said defendant. National Coal Association, thereby informing each 
and all of the coal operators belonging to and connected with said 
Organizations, of the price, kind and character of coal wherever 
sold, the amount of production and amount sold whether upon con¬ 
tract or otherwise and the place of distribution. That all such in- 
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formation is given, obtained and dislnbuted by these defendants and 
others whose names are unknown to these Grand Jurors in order and 
for the purpose that they may in concert mine or refuse to mine coal 
and withhold same from the channels of trade and commerce among 
the several States; and in order fuiiher to cut down the available 
supply of coal in certain districts or zones at certain times so that an 
increased demand therefor will arise and stimulate and increase 
prices thereof, and in order further that all in concert may obtain 
the same or a level price and avoid competition among themselves 
in the sale and distribution of their coal. That the aforesaid ac¬ 
tivities of these defendants and those engaged with them were main¬ 
tained and carried out by and through said Organizations, which 
Organizations were maintained at great expense which was obtained 
by said Bureaus and Organizations by the collection of membership 
fees and dues from the various members thereof as in this indict¬ 
ment described and that all of the aforesaid expense was'at all times 
added to the cost of production and the price of coal. 

(c) That during all of the period of time covered by this indict¬ 
ment and including the three years next preeeding the finding, 
presentation and filing of this indictment, these defendants were 
engaged in keeping down the pix)duction of coal as a part of said 
conspiracy, restricting its distribution and restraining trade and 
commerce in coal among the several Stat^ in various ways. One of 
such ways was to promote strikes among miners in order that the 
mines would not be in operation and coal could not in such cases be 
produced. That as a part of this plan the defendants herein attend¬ 
ing and participating in said Joint Conferences engaged in certain 
agreements, one of the terms of which agreements was that no strike 
should occur or be allowed among minei*s at any time, without the 
order, consent and approval of the Miners’ representatives and 
officials. That in order to prevent any such strike, it was further pro¬ 
vided in said agreements that in case a Miners’ Union or any miners 
at all should strike without such consent, that each of the said miners 
would be subject to a penalty and that a certain per cent of their 
wages could be kept and retained by said operators. That notwith¬ 
standing said agreement, numerous and various strikes oc- 
101 curred among the miners at the various mines of these de¬ 
fendants without such consent and on account of the various 
acts and conduct on the part of both operator and miners. That for 
the purpose of allowing and permitting such strikes to occur when¬ 
ever the miners themselves desired to strike, these defendant op¬ 
erators refused and refrained from demanding such penalty On ac¬ 
count of any of said strikes and refused and refrained from keeping 
out any part of the wages of said miners, as provided in said agree¬ 
ments, and did then and thereby encourage, permit and allow said 
agreement to be broken and such strikes to frequently occur in and 
at the various mines of the defendant operators named in this in¬ 
dictment. That by reason of such strikes the production of bitumi¬ 
nous coal was restricted and interstate trade and commerce in such 
coal was greatly restrained and the price of coal greatly increased. 
That as a part of the terms and agreements between said Operators’ 
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and Miners’ Organization, it was also provided in said agreements 
that pending a final settlement of any dispute between operators and 
miners concerning any matter or thing pertaining to the business in 
which they were engaged, that the mine or mines where any dis¬ 
pute exist^ should continue in operation and that all miners, mine 
laborers and parties involved should remain at work. That said 
agreement was 'not kept by either said mine operators or mine 
workers, but on the contrary various and numerous disputes arose in 
the various mines owned and operated by these defendant operators, 
and in which the miners named as defendants herein were either 
at work as miners or were othcials of Mine Unions, and that when said 
disputes arose that in such cases at various and numerous mines the 
said mine was not continued in operation, and that both the op¬ 
erators and the miners at such times agreed that pending the dis¬ 
pute, notwithstanding such agreement, first above referred to, the 
mines should remain idle pending the settlement of said dispute. 

(/) That said defendant operators privately among them^lves 
and in their various meetings and through the means of their various 
Trade Bureaus and Organizations, and as a part of said conspiracy, 
mutually agreed that in the selling of their coal for future delivery 
they would make only such contracts as were uniform in their terms 
and character, and in said uniform contracts they would provide that 
in case there was an increase of the miners’ wages during the term 
of the contract, that said defendants would be entitled to increase 
the contract price for the coal contracted for and that this agreement 
was demanded by said defendants of all purchasei’s of coal under 
contract before said defendants would enter into any such contracts, 
and said defendants in concert raised and increased the contract 
price of all coal sold under contract by them for future deliver^’^ in 
each and every case where the wages of the miners were at any time 
increased during the term of any such contract, and acting in con¬ 
cert increased such price in the same amount and to the same ex¬ 
tent, without reference to the actual cost of production of the coal fur¬ 
nished by these defendants under their various contracts, and even 
though such increase of the contract price was not necessary at the 
time to meet the cost of production plus a fair, just and reasonable 
profit. 

(g) That pursuant to said general conspiracy and as a part of 
and in aid thereof of these several defendant operators and sales 
agencies in their various contracts made with purchasers in the pur¬ 
chase of coal demanded and exacted of said purchasers an agreement 
and refused to enter into contracts without such an agreement, that 
is to say, that delivery of coal under the contract would be based upon 
the number of days which any particular mine belonging to said 
operator would run and at which coal would be mined and this num¬ 
ber of days was arbitrarily fixed by said operator at a certain num¬ 
ber of days per week, and in said agreement it was provided that 
should the mine belonging to such operator run and coal be pro¬ 
duced thereat for a less number of days than arbitrarily fixed in such 
contract that thereby the amount of coal to be delivered under said 
contract would be correspondingly decreased. That in the attempted 
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canning out of such contract and contracts siiid defendant operators 
upon various occasions and during various weeks pui*posely closed 
down their mines for one or more days during any such week and by 
reason thereof did not work said mine or mines and mine coal thereat 
the full number of days fixecl in any such contract and did then and 
there and by reason thereof wholly refuse to ship or deliver coal 
under any such contract to tlie purchaser for the full amount of his 
contract obligation and did wholly fail and refuse at all times there¬ 
after, regardless of the number of days worked in any week or period 
of time at any such mine, or the amount of coal produced during any 
week or during the further term of said contract. Therefore, 
102 applying such construction to such contracts the operator in 
obligating himself to deliver for a ])eriod of three working 
days per week and thereu[)on closing down his mine for one or more 
of said three days, said operator would not thereafter make up such 
deficiencies in his production and deliveries to any such purchaser 
notwithstanding that in the following week said mine would be oper¬ 
ated and coal mined thereat for a period of six days and said operator 
would thereby retain unto himself and wholly refuse and fail to 
deliver to the purchaser the excess of coal produced during the addi¬ 
tional three days in which the mine worked over the three days, 
which constituted the basis of his deliveries. That in the carrying 
out of this arrangement and plan a large number of contracts of 
said character were unfilled each year and the distribution of coal re¬ 
strained and also a large amount of coal was retained by said operator 
for his own use to be put upon the open market for sale. 

(h) These defendants engaged in the production, sale and dis¬ 
tribution of coal also, as a part of said conspiracy, refused to sell or 
ship coal to coal dealei*s who were not members of the Retail Coal 
Dealere’ Associations and Organizations and to such dealers as were 
not in the business of selling coal in accordance with the rules and 
regulations of said Associations, and such dealers as’did not have 
and maintain coal yaixls, scales and bins, and also refused to sell coal 
to purchasei*s for any purpose beyond their own immediate needs, and 
required of purchasers that they order, receive and accept only suffi¬ 
cient coal to meet their own needs, and that such purchasers should 
not, in any event store or dispose of any coal furnished them by the 
defendants or permit or allow any such coal to be distributed to their 
employees or to other persons. 

(i) That these several defendants in concert among themselves re¬ 
fused to sell or ship coal direct to consumei*s at such places whenever 
and wherever the local coal dealers objected to such direct sales and 
shipment, and whenever and wherever local dealei*s in coal requested 
or demanded of any of these defendants that they would only sell 
and ship coal to the dealers of a particular locality rather than direct 
to the consumers in such locality, said defendants then and there in 
concert refused to sell or ship any of their coal directly to such 
consfumers. 

(j) That pursuant to said general conspiracy and as a part and 
in aid of said conspiracy, these several defendants in concert among 
themselves and with others, whose names are unknown to these 
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Grand Jural’s, planned and arranged that their several coal mines 
would remain idle at various times during each year during the time 
covered by this indictment and thereby the production and distribu¬ 
tion of coal would be restricted and decreased in order that the price 
of coal would thereby be increased and that they would thei*eupon 
exact and charge increased prices for coal when the same was pro- 
<luced by them and thereby they would cover and pravide by such 
increase for tlie loss to them occasioned by their keeping the mines 
idle and the restriction of production and distribution while the said 
miners were idle. 

(k) That these defendant operatoi’s, as a pai’t of the said general 
])lan and conspiracy • organized, controlled and maintaine<l ceriain 
organizations which they designated, and it is hereby alleged were in 
fact sales agenciej^, which sales agencies were separate only in name 
from the operating and producing Companies controlled and operatetl 
by these defendants, and said defendants pretended that these sales 
agencies were in fact separate and distinct from the operating and 
producing companies and pretended to sell their coal to these sales 
agencies and to distribute their coal through these sales agencies, and 
in all such cases the price of the coal to the buyers of coal was in¬ 
creased on account of said pretended sale and distribution to and 
through said sales agencies, and that said defendants and said sales 
agencies were in fact one and the same. That by reason of said ar¬ 
rangement by said defendants, these defendants were able to inci’easc 
and inflate the price of their coal and were also able to keep their 
mines closed during a large part of the time of each year when said 
mines could have been in operation and producing coal, by arrang¬ 
ing that said sales agencies would not order or accept coal, and the 
defendants would thereupon claim and assert that there was no 
market for their coal, and on that account would cause their mines to 
remain idle. 

(/) That as'a part of the general plan of conspiracy on the part 
of these several defendants, during the time covered by this indict¬ 
ment, to restrain trade and commerce among the several States, 
these defendant operators during said time declined and refused to 
enter into contracts generally for the sale of coal for future 
103 delivery at a stated or fixed price and agreed and an’anged 
among themselves that they would sell coal in any quantity 
only for a price which would be the riding price at the time of deliv¬ 
ery of the coal and that they would create and establish a so-called 
‘^spot’^ market for their coal^ meaning thereby that they would sell 
only upon orders for immediate delivery at a price to be then and 
there agreed upon, and that this plan and purpose was agreed upon 
and put forth by said defendants in order to create a scarcity of 
available coal and cause a high and excessive price for coal in the 
several States. That in order to aid them in their plan above allegeil 
in the year 1920, they jointly and in concert, through the Public 
Press and by correspondence, claimed and asserted to the general 
public that there was about to be a shortage of cnal and urged the 
people of the several States for that reason to purchase coal and did 
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at the same time refuse and refrain from entering into contracts at 
stated prices for future delivery, but offered to enter into contracts 
for immediate delivery at prices ruling at the time when the order 
was taken and accepted or at time of any deliveiy in the future. 
That the prices asked by these defendants acting in concert were 
so high that they were unreasonable and unjust and were purposely 
so fixed in order that the general public and users and consumers 
would not at the time buy the coal offered, and on account of tliis 
condition the defendants refused to and did not sell coal sufficient 
to meet the public demand. That as a further plan to aid in said 
conspiracy, in order to place all coal produced by said defendants 
on a ‘^spot” market basis during the year 1920, the defendant opera¬ 
tors and their Bureaus and Associations, including the said National 
Coal Association and said defendants Morrow and Wentz, during the 
months of May, June, July, August and September, obtained orders 
from the Intei*state Commerce Commission, known and designated 
as priority orders, which diverted coal in certain localities of the 
United States, mainly in West Virginia, eastern Tennessee and east¬ 
ern Kentucky, away from its normal market places into distant 
places, and siud defendants claimed and represented to the Interstate 
Commerce Commission during said months that it was necessary to 
divert large quantities of coal from said places to New England and 
the Northwest, meaning to the New England States and to the States 
and localities in the neighborhood of Lake Superior. That this plan 
was aiTanged and carried out by the said defendants in concert in 
order to disturb the normal distribution of coal in the various States 
of the United States during said year and thereby put coal upon a 
“spot^’ market basis in its distribution, and that said plan as carried 
out, did, in fact, divert more, than twenty million tons of coal from 
the normal market places for said coal, causing the same to go to 
distant parts of the United States and to be sold or disposed of at 
the market price prevailing then and there. That a part of said 
coal so diverted was coal that had been sold under contract for future 
delivery, and that these contracts coveiing said coal were purposely 
thereby avoided and interfered with to the extent that they would 
not be complied with on account of said coal having been diverted 
elsewhere than as provided in said contracts. 

That this diversion of said contract coal caused the purchasei*s of 
coal under such contracts to go into other markets for the coal neces¬ 
sary to meet their needs and that these purchasers under contract 
were compelled to pay and did pay large and increased prices for the 
coal thus purchased, and that this condition, brought on and created 
by the defendants, greatly disturbed and restrained the distribution 
of coal throughout the several States and caused the price of coal in 
the several States to be greatly increased. 

That said plan and arrangement was intended to and did cause 
users and consumers of coal to go into distant markets for coal neces¬ 
sary for their uses and to compete against each other in their attempt 
to buy coal sufficient for their needs, and on account of this abnormal 
condition a demand for coal was created in such markets and the 
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iisoi*s and consumers were thereby compelled to pay and did pay 
exorbitant and excessive prices for the coal which they were able to 
purchase. 

That the carrying out of said plan and luraiigement and the crea¬ 
tion of the aforesaid conditions also caused a shortage of coal in 
various parts of the United SUites, and a large number of users and 
consumers of coal among the various industries of the United States 
were unable to obtain coal for their immediate needs and many snrh 
industries were compelled to close and cciisc operations. 

That all of said conditions were brought about notwithstanding 
the actual fact which then and there existed in the coal business, 
to-wit: that there was no shoilage of aviiilable coal in the Unii^Ml 
States at said time. 

104 (m) Said defendants in this indictment named and dur¬ 

ing the time covered by this indictment, including the three 
years immediately preceding the finding, presentation and filing of 
this indictment among other things obtained, had and held a mo¬ 
nopoly in the production of bituminous coal in the various States 
named in this indictment; also agreed and arranged amongst them¬ 
selves not to sell or deliver coal unless the name of tlie ultimate con¬ 
signee and destination were known to them; also agreed and arranged 
to destroy competition in the mining and production of said coal, 
and that they would not compete amongst themselves in the mining, 
production, sale and distribution of said coal, concerning prices or 
in any respect whatever; also that all idle time at the various coal 
mines when the mines were not in operation should be charged and 
added to the cost of production of said coal; also agreed and arranged 
amongst themselves that all increases in miners’ wages should be 
charged to, and was in fact, cliarged to the cost of production of coal; 
also agreed iuid arranged that coal would not be produced at times 
when the market price of coal was not satisfactory to the producers 
thereof, including defendants herein named, and did not produce 
coal at such times; also repudiated and refused to fill or comply with, 
contracts for the sale of coal, made by them with various purchasei’s, 
users and consumers of coal; also refused to mine or produce, sell or 
distribute coal for the purpose of creating a storage supply amon.g 
the various industries, users and consumers of coal in the United 
States; also withheld shipment and delivery of coal contracted for at 
various times during which these named defendants were attempting 
to increase the price of coal in the United States; also demande<l 
and exacted changes of price fixed in contracts during the term of 
said contracts; also entered into joint and collective bidding at a 
fixed and uniform price in the making of contracts for the sale and 
in the sale of said coal; also engaged in giving out statements and 
predictions to the people of the United States at various times to the 
effect that there was about to be a shortage of coal, for the pui-pose of 
increasing the price of coal, at times when there was not a shortage 
of coal about to occur, and at various times engaged in disturbing 
and destroying the normal and natural markets, production, dis¬ 
tribution and transportation of said bituminous coal, contrary to 
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the form of the statutes and against the peace and dignity of the 
United States of America. 

FREDERICK VAN NUYS, 

United States Attorneji. 

105 Count V. 


And the Grand Jurors aforesaid, upon their oaths aforesaid, do 
further present and charge that under the conditions as to time, 
place, circumstances, knowledge, intent, means, methods and acts 
of the defendants herein and those acting with them as set forth 
in Pail I and Pail 11 of the first count of this indictment, the alle¬ 
gations of which said PiU'l 1 and Part 11 of said fii’st count are now 
hy reference incoiporated and made a juiil of this count as fully as 
if each allegation was here repeated, the said George M. Jones, the 
Ohio Collieries Company, the (^imhria Collieries Comjiany, the Ti*o|)ic 
Mining Company, the George M. Junes Company, Michael Galla- 
aher, the Pittsburg and Eastern Coal Company, the Massillon Coal 
Company, Albert A. Augustus, the Cambridge Collieries Company, 
National Cotd .Vssociation, William II. Haskins, the Shai'on Coal 
Company, the P^lk Coal Company, Joseph Pursglove, the Pui*sglove- 
Maher Coal Company, Charles E. Maurer, the Glens Run Coal Com¬ 
pany, John M. Roan, Samuel 11. Robbins, the Youghiogheny and 
Ohio Coal Company, George C. Wcitzell, the Pittsburgh Coal Com- 
j»any, the Great Lakes Coal Mining Company, James H. Pritchard, 
Joseph M. Armstrong, John A. Donaldson, William K. Field, Wil¬ 
liam M. Henderson, the Henderson Coal Company, Frederick B. 
Lincoln, the Lincoln Coal & Coke Company, Wilson A. Luce, the 
I-ackawanna Coal & Coke Company, the Ellsworth Collieries Com¬ 
pany, James G. Patterson, Jesse H. Sanford, the Carnegie Coal Com¬ 
pany, the Chartiers Creek Coal Company, Daniel B. Wentz, Hariy 
C. Adams, the Peerless (^oal Company, George B. Harrington, the 
Chicago, AVilmington ami PYanklin Coal Company, Fred C. Hon- 
nold, the Chicago and Big Muddy Coal and Coke Company, Rice 
Miller, the Hillsboro Coal (Company, Cliarles M. Moderwell, the 
O’Gara Coal Comi)any, PYancis S. Peabody, the Peabody Coal Com¬ 
pany, the J. Wooley Coal Company, Herman C. Perry, the Indiana 
and Illinois Coal Corporation, Edward C. Searls, the Duncan Coal 
Company, the Equitable Coal and Coke Company, the Searls Coal 
Company, William J. Spencer, Ralph C. Whitsett, the Black Comet 
Coal and Mining Company, the Kentucky River Coal Mining Com¬ 
pany, Robert E. Lee, the Consolidated Indiana Coal Company, Rich¬ 
ard Fitzgerald, the Grant Coal Mining Company, Theodore C. 
Keller, Jackson K. Dering, the J. K. Dering Coal Company, the 
Dering Mines Company, John Connory, the Miami Coal Company, 
Julius C. Muren, the Mirren Coal Company, Harley A. Huskey, 
the Ridge Coal and Mining Company, the Worth-Huskey Coal 
Company, Walter S. Bogle, the Essanbee Mines Company, the Pine 
Ridge Mines Company, Coinelius A. Bickett, the Bickett Coal and 
Coke Company, the Bickett and Shirkie Coal Company, William 
P, Worthy William H. Howe, the Martin-Howe Coal Company, the 
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Tecuinseh Coal and Mining ('Oinpany, Otto H. Hedrick and Com¬ 
pany, l^obert W. Couffer, Thomas T. Brewster, the Mount Olive 
and Staunton Coal Company, Thomas M. Jenkins, the Saint T^ouis 
and O’Fallon Coal Company, William K. Kavanaugh, the Southern 
Coal, Coke and Mining Company, William L. Schmick, the Big 
Muddy Coal and Iron Company, Fidward J. Hackett, the Fork 
Kidge Mining Company, the Big Four Coal Company, the Caledonia 
Mining Company, James T. Hatfield, the E. J. Hickey Transporta¬ 
tion Company, John G. Metcalfe, George A. Van Dyke, the Chicago- 
Carlisle Coal Comf)any, the Dana Coal and Mining Company, the 
Pan Handle Coal Company, Hulbert M. Ferguson, the Clinton Coal 
Company, the Ferguson-Speai’s Coal Company, John Chesterfield, the 
Otter Creek Coal Company, William J. Freeman, the Bon Ayr Coal 
Company, the Glen Ayr Coal Company, the Green Valley Coal Com¬ 
pany, Morton L. Gould, the Linton Coal Company, Jacob C. Kolscm, 
the Jackson Hill Coal Company, Edwin D. Logsdon, the Knox 
County Fourth Vein Coal Company, the Indian Creek Coal and Min¬ 
ing Conij)any, the S. W. f Jttle Coal Company, Phil H. Penna, Hugh 
Shirkie. the Shirkie Coal Company, the Glenco Coal Com]T^iny, the 
Glendale Coal Company, George H. Richards, the Lower Vein Coal 
Company, Homer B. Tally, the Coal Creek Mining Company, the 
Coal Bluff Mining Company, the Fort Hamson Mining Company, 
David Ingle, the Ayrshire Coal Company, William H. Tobin, the 
Sterling-Midland Coal Company, the Consumers Coal Company, Wil¬ 
liam M. Zellers, the American Coal Mining Company, the Brazil Col¬ 
lieries Company, Edward Shirkie. Robert J. Smith, the Princeton 
Coal Company, the Deep Vein Coal Company, the Black Hawk Min¬ 
ing Company, the J. M. Martin Coal Company, Henry P. Smith, the 
Dr\’ Fork Coal Company, the Miller Coal Company, Archibald D. 
Spears, the Vermilion Coal Company, Banns E. Neal, Valentine 
Martin, the Oakland Coal Company, Alfred M. Ogle, the 
100 Vandalia Coal Company, the Ogle Coal Company, Bernard 
B. Batty, Jabez Wooley, William P. Zimmerman, the Zim¬ 
merman Coal Company, the Hall-Zimmerman Coal Company, 
Walter W. Tally, Warren F. Smith, the Power Coal Company, the 
Rowlands-Power Consolidated Collieries Company, Millard E. Mogg, 
the Rose Hill Coal Company, Herman C. Tope, Charles W. Grant, 
the Citizens Coal and Supply Company, William L. Morris, John 
D. A. Morrow, .lonas Waffle, Carl J. Fletcher, Harry W. Little, Roy 
R. Yeagley, James A. Fenelon, 0. G. Scott, whose given name is 
to these Grand Jurors unknown, P. H. Greenlaw, whose given name 
. is to these Grand Jurors unknown, C. 0. Ostrom, whose given name 
is to these Grand Jurors unknown, W. D. McKinnev, whose given 
name is to these Grand Jurors unknown, John L. Lewis, William 
Green, Percy Tetlow, Edward Stew^art. William Raney, William 
Mitch. John Hessler, Ed Haverkamp, James A. McKinney, Harry 
Sntch. Charles Fettinger, Harry Lentz, Ulysses G. Hall. Frank Far¬ 
rington. Hariy Fishwick. Charles Grace, Robert, T. McAllister, 
Walter Nesbit. AVilliam J. Sneed, Ben Williams, Joseph T. Years- 
Icv. William C. Cavanaugh, Patrick T. Fagan, Robert Gibbons, 
Philip Murray, William Hargest, Thomas Hughes, Frank Leithold, 
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John McWee, John O’Leary, George Cecil, Lee Hall, John Moore, 
Thomas Pricx3, William Robinette, William Roy, Gwilyn W. Sav¬ 
age, John Saxton, and M'illiain C. Thompson, at the District afore¬ 
said, and within the jurisdiction of this Court, did continuously 
during the period of three years prior to the finding, presentation 
and filing of this indictment, knowingly, purposely, corruptly, un¬ 
lawfully, and with intent so to do, monopolize trade and commerce 
among the several States of tlie United States of America and with 
foreign nations, in violation of an Act of Congress, entitled “An 
Act to Protect Trade and Commerce against Unlawful Restraints 
and Monopolies,” apjiroved July 2, 1890, which unlawful and cor¬ 
rupt monopoly was intended to involve and did involve, and was 
in truth and in fact, a monopoly of the trade and commerce con¬ 
cerning the mining, production, sale, ])urchase, distribution and 
transportation of bituminous coal among said several States and 
with foreign nations, the nalure of which is now here describe*! 
and in the manner and by the means now here set forth. 

(a) That at various joint conferences of miners and operators 
held during the last past ten vears, including the three yeara imme¬ 
diately preceding the finding, presentation and filing of this in¬ 
dictment, it was agreed and arranged by said miners and operators 
attending and participating in said conferences that the said miners 
and operalors were partners in the mining, production and distri¬ 
bution of bituminous coal in the several States, and that they should 
and would aid and assist each other in their plans and efforts to 
increase wages, increase prices of coal purchased, create shortages 
of coal and limit its production and distribution; that bituminous 
coal should not be sold at any time for a price that did not at the 
lime yield a profit to the operators; that whatever increase of wages 
of minera should be agreed upon should be added to the price of 
coal; that competition among operator should be eliminated by 
organization among operators and such other methods and means as 
w'ould l)e effective therefor; that no coal should be sold at any time 
belo\v the cost of producing the same; that the means of increasing 
tlie cost of production and the price of coal was by closing down and 
keeping idle the coal mines; by establishing uniform cost account¬ 
ing systems among the various operators, by operating an excessive 
number of mines and employing a greater number of miners than 
w^ere reiisonably necessary to properly and sufficiently operate the 
the mines and that these various methods and means should and 
Avould be put in efl’ect and o})eration and that these vaiious agree¬ 
ments and arrangements so made and entered into by said operators 
and miners in said conferences were continuous from one conference 
to another and up to tlie filing of this indictment. That one of 
such conferences met at Mobile, Alabama, February 8th, 1916, and 
the following named defendants attended and participated in said 
conference, to-wdt: William K. Field, John A. Donaldson, Jamas 
G. Patterson, William M. Henderson, Samuel H. Robbins, Charles 
K. Maurer, Michael Gallagher, Albert A. Augustus, William H. 
Haskins, George C. Weitzell, Joseph Pursglove, Phil H. Penna, 
Hugh Shirkie, Jacob C. Kolsen, Edwin D. TiOg^en, David Ingle, 
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Williiun M. Zeller, Morton L. Gould, Herman C. Perry, Charles 
M. Moderwell, William Hargest, John O’Leary, John Moore, Gvvilyn 
W. Savage, Lee Hall, Thomas Price, John Saxton, Frank Farring¬ 
ton, John L. Lewis, Edward SlewaiJ, William Mitch and Ed Haver- 
kamp. 

(b) That on or about the 25th day of September, 1917, certain 
coal (>f>erators and coal miners, including the defendants iiame<l 
and designated in this indictment as having attended and 
paiiicipated in the conference herein mentioned, attended and 
{participated in a joint conference of coal oj:)erators and coal 
miners at Washington, D. C., which conference continued until on 
or about the 6th day of October, 1917, and at stiid conference agreed 
among other things that the wages of the miners employed in the 
various coal mines of the defendants named herein, should be in¬ 
creased and lhat said agreement was reduced to writing and con- 
advances in the wages of day laborei*s at said mines should be in¬ 
creased and advanc^ ten cents per ton to said miners, and also that 
tained the following provision * 

“This agreement is subject to and will become ell’ective only on the 
condition that the selling price of coal shall be advanced by the United 
States Government sufficient to cover the increased cost in the differ¬ 
ent districts affected, and will take effect on the first day of the pay 
period following the order advancing such increased prices.” 

In said written agreement it was also further provided: 


“It is agreed— 

4th, subject to the next biennial convention of the United Mine 
Workers of America, the Mine Workere’ representatives aigree that 
the present contract be extended during the continuation of the 
war, and not to exceed two years from April 1, 1918.” 


That said agreement was ratified and approved by a Convention of 
the International Union, United Mine Workei*s of America, and is 
generally known and understood as the “Washington Wage Agree¬ 
ment.” 


That at Cleveland, Ohio, in September, 1919, during the continua¬ 
tion of the war, (meaning the war between the United States of 
America and the Imperial Government of Germany) a biennial Con¬ 
vention of the International Union, United IVIine Workers of 
Anierica, was held, at which time the defendants herein named and 
designated as miners, attended and participated. 

That the defendant, John L. Lewis, Acting President of said In¬ 
ternational Union, then and there read a report in which he recom¬ 
mended that the Convention declare the Washington Wage Agree¬ 
ment terminated at a date not later than November 1, 1919, and 
that unless a*nother agreement between the operators and miners 
should be negotiated by November 1, 1919, there should be a com¬ 
plete cessation of mining operations by all of the members of the 
United Mine Workers of America, including the defendants herein 
named and designated as miners. That a certain scale committee, 
composed of defendants in this action, named and designated as 
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miners, then and there submitted a report to said convention, recom¬ 
mending among other things that the aforesaid AVashington Wage 
Agreement should be declared to expire November 1, 1919, and that 
in the event a satisfactory wage agreement was not secured between 
the miners and operators for the (>ntral Competitive Field (mean¬ 
ing thereby the miners and operatoi's engaged in the coal business 
in the States of Illinois, Indiana, Ohio and Western Pennsylvania) 
before November 1, 1919, to replace the said Washington Wage 
Agreement, that the International Ollieeis be authorized to and were 
then and there and thereby instructed to call a general strike of all 
bituminous coal mind’s and mine workei-s throughout the United 
States, the same 4o I econie effective November 1, 1919. That on 
September 25, 1919, certain of I lie miners and operators, consti¬ 
tuting a scale committee, met in a joint wage conference at Buffalo, 
New York, and that the defendants herein named and designated 
as having attended and participated in said meeting, did in fact at¬ 
tend and participate in said Joint Conference and that no further 
action was taken relating.to the said Washington Wage Agi*eement 
or the calling of said strike, nor was any change made in the wages 
then and there being paid the said mind’s under and by virtue of 
said Washington Wage Agreement or any other agreement between 
said mineis juid operators. 

That thereafter at Indianapolis, Indiana, on October 15th or 16th, 
1919, under authority conferred upon them as oflicers of said Inter¬ 
national Union, United Mine Workers of America, the defendants 
herein, John L. Lewis and William Green, issued certain strike 
orders to the various local unions and meml ers of local unions, who 
were then and there members of st^id International Union, United 
Mine AVorkei*s of America, calling upon said unions and members 
to cease all work in the mining of bituminous coal at midnight on 
Friday, October 31st, 1919, and until further orders, and did also 
issue instructions and further orders to said unions and members 
covering and arranging all necessary details in the enforcement of 
said strike and for the maintenance and support of the 
108 minei’s and mine workers during the continuance of said 
strike and to aid and assist them in carrying on said strike, 
and that said strike did then and there occur and continue there¬ 
after for a period of about six weeks in and throughout the vai’ious 
States of the United States hereinbefore named, and that during 
said time trade and commerce in bituminous coal throughout all of 
said States and among said several States of the United States, was 
greatly monopolized, restrained, restricted and limited. 

That during the whole of said strike and while the commerce in 
bituminous coal was being thereby restrained, restricted and limited 
among the several States of the United States, the miners and op¬ 
erators and their officers and representatives, maintained and con¬ 
tinued in operation and effect the aforesaid system, plan and agree¬ 
ment described and referred to herein as the “check-off system” and 
also maintained and enforced the said further agreement described 
and referred to herein, relating to the continued employment of 
certain miners in the protection of the property and mines of the 
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defendant operators while said strike was going on, and that certain 
miners, whose names are unknown to these Grand Jurors, were dur¬ 
ing said time, under said agreement and plan, kept in the employ 
of said operators in the business of protecting the mines and 
property of said operators, and in keeping them in fit and proper 
condition for the miners to work in as soon as said strike should 
cease and said minei*s were paid their wages during said time, by 
said operators, as provided for in said ifgreement and plan for the 
serv’ice in which they were then and there engage<l. 

That each and all of the defendants herein named and designated 
as operators, and each and all of the defendants herein named and 
designated as miners, or their officers and representatives, were then 
and there parties to and pailicipated in the maintenance and en¬ 
forcement of the agreements concerning both the aforesaid ‘‘check¬ 
off system’’ and the continued employment of the miners in the 
protection of the mines and property of the operators. 

(c) That in the conduct of the coal business on the part of the 
operatoi-s, in the disposal of their output, there is a season of the 
year, to-wit: during the months of February, March and April, when 
users and consumers of coal and dealers in coal generally enter into 
contracts with coal operators to ship and deliver the coal contracted 
for at a future time, generally at stated periods or in stated amounts 
at stated periods during the year following the date of the contract, 
and buyers of coal a^ said time are in the mai'ket to buy coal from 
the operators about that season of each year. That during the 
month of February, 1919, the National Fuel Regulations were sus¬ 
pended by the President of the United States, which allowed and 
permitted operators to sell their coal without Government super¬ 
vision or regulation; that thereupon the defendant operators herein, 
together with the various Coal Trade Bureaus and Coal Organiza¬ 
tions, Coal Operator’ Organizations and their officers and members, 
who are defendants herein, and as a part of this monopoly to re¬ 
strain trade and commerce as herein alleged, arranged and agreed 
in concert among themselves that they would not enter into any 
contract for the sale and future delivery of coal, and would not sell 
coal unless and until they were able to obtain a price for such coal 
which was equal to or above the price which had been fixed and 
maintained by the National Fuel Administration, and said defend¬ 
ants in concert among themselves and in their various meetings and 
through the means of their various Trade Bureaus, Organizations 
and officers thereof, in order to effect and carry out* such monopoly 
in the restraint of trade and commerce, planned and arranged to 
curtail, restrict, prevent, limit and lessen the production and avail¬ 
able supply of coal below an amount sufficient to supply the needs 
of the people using and consuming coal in the various states of the 
United States, and in order to do this, said defendants fixed, quoted 
and maintained prices of their coal above the prices fixed and main¬ 
tained by the National P\iel Administration before its suspension 
and above what the buyers of coal were offering for the same, and 
.said defendants thereby created a high and fictitious market price 
which was not fair or just and was in fact unreasonable. Thereby 
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said defendants did not sell their coal upon contracts for future de¬ 
livery and in sufficient quantities to meet the demands of the buyers 
of coal and did not sell in any other manner, coal sufficient to meet 
such demands. In order to further carry out sand plan and to 
monopolize trade and commerce in coal among the several States, 
the said defendants refused to mine or produce coal and kept and 
caused their mines to remain idle, only operating them one-half or 
less time, pending the efforts then and there being made to 
109 restrict production, restrain distribution and increase the 
price of said coal, and by concerted plan and policy they 
made various reports to the mine bureaus of the several States and 
to the Government of the United States that there was no market 
for coal. That this plan and conduct caused the price of coal to 
increase and to continue to increase until about the months of 
August, September and October of the year 1919, when the price 
had increased until it was higher than the prices fixed and main¬ 
tained by the National Fuel Administration prior to its suspension, 
and said defendants thereu]>on during said months attempted to 
and did produce coal from their several mines up to the first day 
of November, 1919. 

(d) That as a part of said monopoly the aforesaid Coal Trade 
Bureaus and Associations and their officers and members, including 
the Secretaries thereof, herein named as defendants, and the defend¬ 
ants, National Coal Association and Robert AV. Couffer, have been 
during the last past three years and are now engaged in the creation, 
defining and marking out of certain zones or territorial limits into 
which coal may be shipped, and in advising each and all of the 
members thereof of said territorial limits and zones; also in pro¬ 
curing reports and statistics from each and all of the members thereof 
as to the daily amount of coal produced by each mine belonging to 
each member, the character of coal produced, the amount of coal 
sold by the members of said Bureaus and Associations and the price 
of all sales, whether the same be sold upon contract for present or 
future delivery, or sold upon the immediate market, the place where 
said coal is shipped or is to be shipped, and the name of the pur¬ 
chaser and consignee of said coal, and the character of their business, 
and that the aforesaid infonnation so furnished said Bureaus, As¬ 
sociations and said Couffer, is immediately thereupon given to each 
and every member of said Bureau or Association, and is also dis¬ 
tributed to and furnislied to each of the various Coal Trade Bureaus 
and Coal Associations throughout the States above mentioned and to 
said defendant. National Coal Association, thereby informing each 
and all of the coal operators belonging to and connected with said 
Organizations, of the price, kind and character of coal wherever 
sold, the amount of production and amount sold whether upon con¬ 
tract or otherwise and the place of distribution. That all such in¬ 
formation is given, obtained and distributed by these defendants and 
others whose names are unknown to these Grand Jurors in order 
and for the purpose that they may in concert mine or refuse to mine 
coal and withhold same from the channels of trade and commerce 
among the several States; and in order further to cut down the avail- 
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able supply of coal in certain districts or zones at certain times so 
tliat an increased demand tlicrcfor Avill arise and stimulate and in¬ 
crease prices thereof, and in order further that all in concert may 
obtain the same or a level f)rice and avoid competition among them- 
.‘selves in the sale and distribution of their coal. That the aforesaid 
activities of thesse defendants and those engaged with them were 
maintainofl and carried out by and through .said Organizidions, 
which Organizations were maintained at great expen.se which was 
obtained by said Bureaus and Organizations by the collection of 
membership fees and dues from the various members thereof as in 
this indictment described and that all of the aforesaid expense was 
at all times added to the cost of ])roduction and the price of coal. 

(c) That during all of the ])eriod of time covered by this indict¬ 
ment and including the three years next preceding the finding, pres¬ 
entation and filing of this indictment, these defendants were en¬ 
gaged in keeping down the production of coal as a part of said 
monopoly, restricting its distribution and restraining trade in coal 
among the several States in various ways. One of such ways was to 
promote strikes among minei*s in order that the mines would not be 
in operation and coal could not in such cases be produced. That as 
a part of this plan the defendants herein attending and participating 
in said Joint Conferences engaged in certain agreements, one of the 
terms of which agreements was that no strike should occur or be 
allowed among miners at any time, without the order, consent and 
approval of the Miners’ representatives and officials. That in order 
to prevent any such strike, it was further provided in said agreements 

that in case a Miners’ Union or anv minei's at all should strike with- 

« 

out such consent, that each of the said miners would be subject to 
a penalty and that a certain per cent of their wages could be kept 
and retained by said operators. That notwithstanding said agree¬ 
ment, numerous and various strikes occurred among the miners at 
the various mines of the.se defendants without such consent and on 
account of the various acts and conduct on the part of both operatoi's 
and miners. That for the purpose of allowing and permitting such 
strikes to occur whenever the miners themselves desired to 
110 strike, these defendant operators refused and refrained from 
demanding such penalty on account of any of said strikes and 
refused and refrained from keeping out any part of the wages of .said 
miners, as provided in said agreements, and did then and thereby en¬ 
courage, permit and allow said agreement to be broken and such 
.strikes to frequently occur in and at the various mines of the defend¬ 
ant operators named in this indictment. That by reason of such 
strikes the production of bituminous coal was restricted and interstate 
trade and commerce in such coal was greath’ restrained and the price 
of coal greatly increased. That as a part of the terms and agreements 
between said Operators’ and Minei*s’ Organization, it was also pro¬ 
vided in said agreements that pending a final settlement of any dis¬ 
pute between operatoi's and miners concerning any matter or thing 
pertaining to the business in which they were engaged, that the mine 
or mines where any dispute existed should continue in operation 
and that all miners, mine laborers and parties involved should re- 
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main at work. That said agreement was not kept by either said 
mine operators or mine workers, but on the contrary various and 
numerous disputes arose in the various mines owned and operated 
by these defendant operators, and in which the miners named as 
defendants herein were either at work as miners or were officials of 
Mine Unions, and that when said disputes arose that in such cases 
at various and numerous mines the said mine was not continued in 
operation, and that both the operators and the miners at such times 
agreed that pending the dispute, notwithstanding such agreement, 
first above referred to, the mines should remain idle pending the 
settlement of said dispute. 

(/) That said defendant operators privately among themselves 
and in their various meetings and through the means of their various 
Trade Bureaus and Organizations, and as a part of said monopoly, 
mutually agreed that in the selling the selling of their coal for 
future delivery they would make only such contracts as were uni¬ 
form in their terms and character, and in said uniform contracts 
they would provide that in case there was an increase of the miners’ 
wages during the term of the contract, that said defendants would 
be entitled to increase the contract price for the coal contracted for 
and that this agreement was demanded by said defendants of all 
purchasei-s of coal under contract before said defendants would enter 
into any such contracts, and said defendants in concert raised and 
increased the contract price of all coal sold under contract by them 
for future delivery in each and every case where the wages of the 
miners were at any time increased during the term of an}^ such con¬ 
tract, and acting in concert increased such price in the same amount 
and to the same extent, without reference to the actual cost of pro¬ 
duction of the coal furnished bv these defendants under their various 

«/ 

contracts, and even though such increase of the contract price was 
not necessary at the time to meet the cost of production plus a fair, 
just and reasonable profit. 

{g) That pursuant to said general monopoly and as a part of 
and in aid thereof of these several defendant operators and sales 
agencies in their various contracts made with purchasers in the 
purchase of coal demanded and exacted of said purchasers an agree¬ 
ment and refused to enter into contracts without such an agree¬ 
ment, that is to say, that delivery of coal under the contract would 
be based upon the number of daj^s which any particular mine be¬ 
longing to said operator wovdd run and at which coal would be 
mined and this number of days was arbitrarily fixed by said operator 
at a certain number of days per week, and in said agreement it was 
provided that should the mine belonging to such operator run and 
coal be produced thereat for a less number of daj’^s than arbitrarily 
fixed in such contract that thereby the amount of coal to be delivered 
under said contract, would be correspondingly decreased. That in 
the attempted carrying out of such contract and contracts said de¬ 
fendant operatoi*s upon various occasions and during various weeks 
purposely closed down their mines for one or more days during any 
such week and by reason thereof did not work said mine or mines 

10-_3757a 
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and mine coal thereat the full number of days fixed in any such 
contract and did then and there and by reason thereof wholly refuse 
to ship or deliver coal under any such contract to the purchaser for 
the full amount of his contract obligation and did wholly fail and 
refuse at all times thereafter, regardless of the number of days 
worked in any week or period of time at any such mine, or the 
amount of coal produced during any week or during the further 
term of said contract. Therefore, applying such construction to such 
contracts the operator in obligating himself to deliver for a period 
of three working days per week and thereupon closing down his 
mine for one or more of said three days, said operator would not 
thereafter make up such deficiencies in his production and 
111 deliveries to any such purchaser notwithstanding that in the 
following week said mine would be operated and coal mined 
thereat for a period of six days and said operator would thereby 
retain unto himself and wholly refuse and fail to deliver to the 
purchaser the excess of coal produced during the additional three 
days in which the mine worked over the three days, which consti¬ 
tuted the basis of his deliveries. That in the carrying out of this 
arrangement and plan a large number of contracts of said character 
were unfilled each year and the distribution of coal restrained and 
also a large amount of coal was retained by said operator for his own 
use to be put upon the open market for sale. 

(h) These defendants engaged in the production, sale and dis¬ 
tribution of coal also, as a part of said monopoly, refused to sell op 
ship coal to coal dealers who were not members of the Retail Coal 
Dealers’ Associations and Organizations and to such dealers as were 
not in the business of selling coal in accordance with the rules and 
regulations of said Associations, and such dealers as did not have 
and maintain coal yards, scales and bins, and also refused to sell coal 
to purchasers* for any purpose beyond their own immediate needs, 
and required of purchasers that they order, receive and accept only 
sufficient coal to meet their own needs, and that such purchasers 
should not, in any event store or dispose of any coal furnished them 
by the defendants or permit or allow any such coal to be distributed 
to their employees or to other persons. 

(i) That these several defendants in concert among themselves re¬ 
fused to sell or ship coal direct to consumers at such places whenever 
and wherever the local coal dealers objected to such direct sales and 
shipment, and whenever and wherever local dealers in coal requested 
or demanded of any of these defendants that they would only sell 
and ship coal to the dealers of a particular locality rathen than direct 
to the consumers in such locality, said defendants then and there in 
concert refused to sell or ship any of their coal directly to such con¬ 
sumers. 

(;) That pursuant to said general monopoly and as a part and 
in aid thereof, these several defendants in concert among themselves 
and with others, whose names are unknown to these Grand Jurors, 
planned and arranged that their several coal mines would remain idle 
at v«u*ious times during each year during the time covered by this 
indictment and thereby the production £md distribution of coal would 
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be restricted and decreased in order that the price of coal would 
thereby be increased and that they would thereupon exact and 
charge increased prices for coal when the same was produced by 
them and thereby they would cover and provide by such increase 
for the loss to them occasioned by their keeping the mines idle and 
the restriction of production and distribution while the said mines 
were idle, and did so close their mines and restrict production and 
monopolize trade and commerce in coal. 

(k) That these defendant operators, as a part of the said general 
j)lan and monopoly, organized, controlled and maintained certain 
organizations which they designated, and it is hereby alleged were 
in fact sales agencies, which sales agencies were separate only in 
name from the operating and producing Companies controlled and 
operated by these defendants, and said defendants pretended that 
these sales agencies were in fact separate and distinct from the operat¬ 
ing and producing companies and pretended to sell their coal to these 
sales agencies and to distribute their coal through these sales agen¬ 
cies, and in all such cases the price of the coal to the buyers of coal 
was increased on account of said pretended sale and distribution to 
and through said sales agencies, and that said defendants and said 
sales agencies were in fact one and the same. That by reason of 
said arrangement by said defendants, these defendants were able to 
increase and inflate the price of their coal and were also able to keep 
their mines closed during a large pai*t of the time of each year when 
said mines could have been in operation and producing coal, by ar¬ 
ranging that said sales agencies would not order or accept coal, and 
the defendants would thereupon claim and assert that there was no 
market for their coal, and on that account would cause their mines 
to remain idle. 

(l) That as a part of the general plan of monopoly conspiracy on 
the part of these several defendants, during the time covered by this 
indictment, to restrain trade and commerce among the several States, • 
these defendant operators during said time declined and refused to 
enter into contracts generally for the sale of coal for future delivery 
at a stated or fixed price and agreed and arranged among themselves 
that they would sell coal in any quantity only for a price which 
would be the ruling price at the time of delivery of the coal and that 

they would create and establish a so-called “spot’^ market 
112 for their coal, meaning thereby that they would sell only 

upon orders for immediate delivery at a price to be then and 
there agreed upon, and that this plan and purpose was agreed upon 
and put forth by said defendants in order to create a scarcity of 
available coal and cause a high and excessive price for coal in the 
several States. That in order to aid them in their plan above alleged 
in the year 1920, they jointly and in concert, through the Public 
Press and by correspondence, claimed and asserted to the general 
public that there was about to be a shortage of coal and urged the 
l^ople of the several States for that reason to purchase coal and did 
at the same time refuse and refrain from entering into contracts at 
stated prices for future delivery, but offered to enter into contracts 
for immediate delivery at prices ruling at the time when the order 



148 NAT. COAL ASSN. ET AL. VS. PEYTON GORDON ET AL. 

was taken and accepted or at time of any delivery in the future. 
That the prices asked by these defendants acting in concert were so 
high that they were unreasonable and unjust and were purposely so 
fixed in order that the general public and users and consumers would 
not at the time buy the coal offered, and on account of this condi¬ 
tion the defendants refused to and did not sell coal sufficient to meet 
the public demand. That as a further plan to aid in said conspiracy, 
in order to place all coal produced by said defendants on a “spot” 
market basis during the year 1920, the defendant operators and their 
Bureaus and Associations, including the said National Coal Associa¬ 
tion and said defendants Morrow and Wentz, during the months of 
May, June, July, August and September, obtained orders from the 
Interstate Commerce Commission, known and designated as priority 
orders, which diverted coal in certain localities of the United States, 
mainly in West Virginia, eastern Tennessee and eastern Kentuckj^ 
away from its normal market places into distant places, and said 
defendants claimed and represented to the Interstate Commerce Com¬ 
mission during said months that it was necessary to divert large 
quantities of coal from said places to New England and the North¬ 
west, meaning to the New England States and to the States and lo¬ 
calities in the neighborhood of Lake Superior. That this plan was 
arranged and carried out by the said defendants in concert in order 
to monopolize and to disturb the normal distribution of coal in the 
various States of the United States during said year and thereby put 
coal upon a “spot” market basis in its distribution, and that said 
plan as carried out, did, in fact, divert more than twenty million 
tons of coal from the normal market places for said coal, causing the 
same to go to distant parts of the United States and to be sold or 
disposed of at the market price prevailing then and there. That a 
part of said coal so diverted was coal that had been sold under con¬ 
tract for future deliver}^, and that these contracts covering said coal 
were purposely thereby avoided and interfered with to the extent that 
they would not be complied with on account of said coal having 
been diverted elsewhere than as provided in said contracts. 

That this diversion of said contract coal caused the purchasers of 
coal under such contracts to go into other markets for the coal neces¬ 
sary to meet their needs arid that these purchasers under contract 
were compelled to pay and did pay large and increased prices for 
the coal thus purchased, and that this condition, brought on and 
created by the defendants, greatly disturbed and restrained the dis¬ 
tribution of coal throughout the several States and caused the price 
of coal in the several States to be greatly increased. 

That said plan and arrangement was intended to and did cause 
users and consumers of coal to go into distant markets for coal neces¬ 
sary for their uses and to compete against each other in their attempt 
to buy coal sufficient for their needs, and on account of this abnormal 
condition a demand for coal was created in such markets and the 
users and consumers were thereby compelled to pay and did pay ex¬ 
orbitant and excessive prices for the coal which they were able to 
purchase. 

That the carrying out of said plan and arrangement and the crea- 
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tion of the aforesaid conditions dso caused a shortage of coal in va¬ 
rious parts of the United States, and a large number of users and 
consumers of coal among the various industries of the United States 
were unable to obtain coal for their immediate needs and many such 
industries were compelled to close and cease operations. 

That all said conditions were brought about notwithstanding the 
actual fact which then and there existed in the coal business, to-wit : 
that there was no shortage of available coal in the United States 
at said time. 

(m) Said defendants in this indictment named and during the 
time covered by this indictment, including the three years 
113 immediately preceding the finding, presentation and filing of 
this indictment among other things obtained, had and held 
a monopoly in the production of bituminous coal in the various States 
named in this indictment; also agreed and arranged amongst them¬ 
selves not to sell or deliver coal unless the name of the ultimate con¬ 
signee and destination were known to them; also agreed and arranged 
to destroy competition in the mining and production of said coal, and 
that they would not compete amongst themselves in the mining, pro¬ 
duction, sale and distribution of said coal, concerning prices or in 
any respect whatever; also that all idle time at the various coal mines 
when the mines were not in operation should be charged and added 
to the cost of production of said coal; also agieed and arranged 
amongst themselves that all increases in miners’ wages should be 
charged to, and vm in fact, charged to the cost of production of 
coal; also agreed and arranged that coal would not be produced at 
times when the market price of coal was not satisfactory to the pro¬ 
ducers thereof, including defendants herein named, and did not pro¬ 
duce coal at such times; also repudiated and refused to fill or comply 
with contracts for the sale of coal, made by them with various pur¬ 
chasers, users and consumers of coal; also refused to mine or pro¬ 
duce, sell or distribute coal for the purpose of creating a storage 
supply among the various industries, users and consumei’s of coal 
in the United States; also withheld shipment and delivery of coal 
contracted for at various times during which these named defendants 
were attempting to increase the price of coal in the United States; 
also demanded and exacted changes of price fixed in contracts during 
the term of said contracts; sdso entered into joint and collective bid¬ 
ding at a fixed and uniform price in the making of contracts for the 
sale and in the sale of said coal; also engaged in giving out state¬ 
ments and predictions to the people of the United States at various 
times to the effect that there was about to be*a shortage of coal, for 
the purpose of increasing the price of coal, at times when there was 
not a shortage of coal about to occur, and at various times engaged 
in disturbing and destroying the normal and natural markets, pro¬ 
duction, distribution and transportation of said bituminous coal, 
contrary to the form of the statutes in such cases made and provided, 
and against the peace and dignity of the United States of America. 

FREDERICK VAN NUYS, 

United States Attorney. 
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114 [Endorsed:] No. 1652. U. S. District Court, District of 
Indiana. The United States of America vs. George M. 
Jones, the Ohio Collieries Company, the Cambria Collieries Com¬ 
pany, the Tropic Mining Company, the George M. Jones Company, 
Michael Gallagher, the Pittsburgh and Eastern Coal Company, the 
Massillon Coal Company, lAlbert A. Au^stus, the Cambridge Col¬ 
lieries Company, National Coal Association, William II. Havskins, 
the Sharon Coal Company, the Elk Coal Company, Joseph Pursglove, 
the Pursglove-Maher Coal Company, Charles E. Maurer, the Glens 
Run Coal Company, John M. Roan, Samuel H. Robbins, the 
Youghiogheny and Ohio Coal Company, George C. Weitzell, the 
Pittsburgh Coal Company, the Great Lakes Coal Mining Company, 
James H. Pritchard, .Joseph M. Armstrong, John A. Donaldson, 
William K. Field, William M. Henderson, the Henderson Coal Com- 
f)any, Frederick B. Lincoln, the Lincoln Coal and Coke Company, 
Wilson A. Luce, the Lackawanna Coal and Coke Company, the Ells¬ 
worth Collieries Company, James G. Patterson, Jesse H. Sanford, 
the Carnegie Coal Company, the Chartiers Creek Coal Company, 
Daniel B. Wentz, Harry C. Adams, the Peerless Coal Company, 
George B. Harrington, the Chicago, Wilmington and Franklin Coal 
Company, Fred C. Honnold, the Chicago and Big Muddy Coal and 
Coke Company, Rice Miller, the Hillsboro Coal Company, Charles 
M. Modenvell, the O’Gara Coal Company, Francis S. Peabody, the 
Peabody Coal Company, the J. Wooley Coal Company, Herman C. 
Perry, the Indiana and Illinois Coal Corporation, Edward C. Searls, 
the Duncan Coal Company, the Equitable Coal and Coke Company, 
the Searls Coal Company, William J. Spencer, Ralph C. Whitsett, 
the Black Comet Coal and Mining Company, the Kentucky River 
Coal Company, Robert E. Lee, the Consolidated Indiana Coal Com¬ 
pany, Richard Fitzgerald, the Grant Coal Mining Company, Theo¬ 
dore C. Keller, JaclSon K. Dering, the J. K. Dering Cod Company, 
the Dering Mines Company, John Connory, the Miami Coal Com¬ 
pany, Julius C. Muren, the Muren Coal Company, Harley A. Hus¬ 
key, the Ridge Coal and Mining Company, the Worth-Husky Coal 
Company, Walter S. Bogle, the Essanbee Mines Company, the Pine 
Ridge Mines Company, Cornelius A. Bickett, the Bickett Coal and 
Coke Company, the Bickett and Shirkie Coal Company, William P. 
Worth, William H. Howe, the Martin-Howe Coal Company, the 
Tecumseh Cod and Mining Company, Otto H. Hedrick and Com¬ 
pany, Robert W. Couffer, Thomas T. Brewster, the Mount Olive and 
Staunton Coal Company, Thomas M. Jenkins, the Sdnt Louis and 
O’Fdlon Coal Company* William K. Kavanaugh, the Southern Coal, 
Coke and Mining Company, William L. S'chmick, the Big Muddy 
Cod and Iron Company, Edward J. Hackett, the Fork Ridge Min¬ 
ing Company, the Big Four Coal Company, the Caledonia Mining 
Company, James T. Hatfield, the E. J. Hickey Transportation Com¬ 
pany, John G. Metcalfe, George A. Van Dyke, the Chicago-Carlisle 
Coal Company, the Dana Coal and Mining Company, the Pan Han¬ 
dle Coal Company, Hulbert M. Ferguson, the Clinton Coal Com¬ 
pany, the Ferguson-Spears Coal Company, John Chesterfield, the 
Otter Creek Cod Company, William J. Frt^mem, the Bon Ayr Cod 
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Company, the Glen Ayr Coal Company, the Green Valley Coal Com¬ 
pany, Morton L. Gould, the Linton Coal Company, Jacob C. Kol- 
sem, the Jackson Hill Coal Company, Edwin D. Logsdon, the 
Knox County Fourth Vein Coal Company, the Indian Creek Coal 
and Mining Company, the S. W. Little Coal Company, Phil H. 
Penna, Hugh Shirkie, the Shirkie Coal Company, the Glenco Coal 
Company, the Glendale Coal Company, George IL Richards, the 
Lower Vein Coal Company, Homer B. Tally, the Coal Creek Mining 
Company, the Coal Bluff Mining Company, the Fort Harrison Min¬ 
ing Company, David Ingle, the Ayrshire Coal Company, William 
H. Tobin, the Sterling-Midland Coal Company, the Consumers Coal 
Company, William M. Zeller, the American Coal Mining Company, 
the Brazil Collieries Company, Edward Shirkie, Robert J. Smith, 
the Princeton Coal Company, the Deep Vein Coal Company, the 
Black Hawk Mining Company, the J. M. Martin Coal Company, 
Henry P. Smith, the Dr}’ Fork Coal Company, the Miller Coal Com¬ 
pany, Archibald D. Spears, the A^ermilion Coal Gmipany, Banus E. 
Neal, Valentine Martin, the Oakland Coal Company, Alfred M. Ogle, 
the Vandalia Coal Company, the Ogle Coal Company, Bernard B. 
Batty, Jabez Wooley, William P. Zimmerman, the Zimmerman Coal 
Company, the Hall-Zimmerman Coal Company, Walter W. Tally, 
Warren F. Smith, the Power Coal Company, the Rowlands-Power 
Consolidated Collieries Company, Millard E. Mogg, the Rose Hill 
Coal Company, Herman C. Tope, Charles W. Grant, the Citizens 
Coal and Supply Company, William L. Morris, John D. A. Morrow, 
Jonas Waffle, (5arl J. Fletcher, Harry W. Little, Roy R. Yeagley, 
James A. Fenelon, 0. G. Scott, whose given name is to these Grand 
Jurors unknown, P. H. Greenlaw, whose given name is to these 
Grand Jurors unknown, C. O. Ostrom, whose given name is to these 
Grand Jurors unknown, W. D. McKinney, whose given name is to 
these Grand Jurors unknown, John L. Lewis, William Green, Percy 
Tetlow, Edward Stewart, William Raney, William Mitch, John 
Hessler, Ed Haverkamp, James A. McKinney, Harry Sutch, Charle« 
Fettinger, Harry Lentz, Ulysses G. Hall, Frank Farrington, Harry 
Fish wick, Charles Grace, Robert T. McAllister, Walter Nesbit, Wil¬ 
liam J. Sneed, Ben Williams, Joseph T. Yearsley, William C. Cav¬ 
anaugh, Patrick T. Fagan, Robert Gibbons, Philip Murray, William 
Hargest, Thomas Hughes, Frank Leithold, John MeWee, John 
O’Leary, George Cecil, Lee Hall, John Moore, Tliomas Price, Wil¬ 
liam Robinette, William Roy, Gwilyn W. Savage, John Saxton and 
William C. Thompson. Indictment. Vio. Sec. 1, Act July 2, 1890, 
and Sec. 2, Act July 2, 1890, commonly known as the Sherman 
Anti-Trust Act. Frederick Van Nuys, United States Attorney. L. 
Ert. Slack, Special Assistant Attorney General. A true bill. El- 
wood Haynes, Foreman. ^‘Filed February 25, 1921, Noble C. But¬ 
ler, Clerk. Individual Defendant’s Bail, $10,000 each.” 

115 [Endorsed:] 38890. Eq. No.—. In the Supreme Court 
of the District of Columbia. National Coal Association et al., 
plaintiffs, vs. John E. Laskey, United States Attorney for the Dis¬ 
trict of Columbia et al., defendants. Filed Apr. 2, 1921. Morgan 
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H. Beach, Clerk. Bill of Complaint. For Injunction. Butler, 
Lamb, Foster & Pope, 444 M’unsey Bldg., Wash., D. C., and Monad- 
nock Block, Chicago, Ill., H. Prescott Gatley, Colorado Bldg., 
Wash., D. C., Attorneys for Plaintiffs. 

116 Motion for Temporary Restraining Order. 

Filed April 2, 1921. 

♦ ♦♦♦♦♦♦ 

Now.come the plaintiffs in the above entitled cause by Stephen 
A. Foster, Fletehcr Lewis and H. Prescott Gatley, their attorneys, and 
move for a temporary restraining order as prayed in their bill of 
complaint upon the grounds and for the reasons therein stated. 

STEPHEN A. FOSTER, 
FLETCHER LEWIS, 

H. PRESCOTT GATLEY, 

Attorneys for Plaintiffs. 


Notice of Motion. 

To John E. Laskey, United States Attorney for the District of 
Columbia; 

Maurice Splain, United States Marshal in and for the District of 
Columbia; 

Harry M. Daugherty, Attorney General of the United States of 
America; 

Guy D. Goff, Assistant to the Attorney General: 

You, and each of you, are hereby notified that on Saturday, 
April 2, 1921, at 10:00 o’clock A. M., or as soon thereafter as Coun¬ 
sel can be heard, we shall present to his honor Justice-of 

the Supreme Court of the District of Columbia in the Court room 
usually occupied by him a motion for a temporary restraining order 
based upon the bill of complaint in the above entitled cause, copies 
of which motion and bill of complaint are delivered to each of you 
herewith, at which time and place you may appear if you see 
117 fit so to do. 

BUTLER, LAMB, FOSTER & 
POPE, 

H. PRESCOTT GATI^Y, 

Attorneys for Plaintiffs. 
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We severally acknowledge ^e^vice of the above notice and ac¬ 
knowledge receipt of a copy of the motion and bill of complaint 
therein referred to this 1st (lav of April, 1921, at — P. 

II. M. DAUGHERTY, 

GUA" D. GOFF, 

By K. HARDY; 

JOHN E. LASKEY, 

U. S. Atty. D. C., 

By CHAS. W. ARTH, 

U. S, Alt If. D. C.; 
MAURICE SPLAIN, 

U. S. Marshal, 

By W. B. ROBISON, 

(liief Deputy Marshal, 

Defendantii. 

118 Temporary Restraining Order. 

Filed April 2, 1921. 

♦ ♦ ♦ * J|C :|c 9tc 

This cause coming on to be heard upon the motion of the plaintiffs 
for a temporary restraining order as jirayed in the bill of complaint 
filed herein; and it appearing that the defendants John E. I^skey, 
United States Attorney for the District of Columbia, Maurice Splain, 
United States Marshal in and for the District of Columbia, Harry M. 
Daugherty, Attorney General and Guy D. Goff, Assistant to the 
Attorney General, and each of them, have been duly served with 
notice of this motion; and the plaintiffs being represented by Stephen 
A. Foster, Fletcher Lewis and H. Prescott Gatley, their attorneys, 
and said defendants John E. Laskey, Maurice Splain, Harry M. 
Daugherty and Guy D. Goff being duly represented by Chas. W. 
Arth, Asst. U. S. Attorney, here appearing on their behalf; and it 
appearing to the court, from said verified bill of complaint that 
immediate and irreparable injury, loss and damage will result to the 
plaintiffs herein, and each of them, before the notice of this motion 
and application for temporary restraining order could be served per¬ 
sonally upon the other defendants herein and a hearing had thereon, 
and that such irreparable injury would consist in the service of a 
summons or other process issuing by or out of the United States 
District Court for the District of Indiana requiring or purporting to 
require the corporation plaintiff herein to appear in said United 
States District Court for the District of Indiana and there plead 
to a certain indictment referred to in said bill of complaint 

119 and now pending in said United States District Court for the 
District of Indiana and the return of such summons or other 

process to said District Court for the District of Indiana within which 
district such corporation plaintiff is not, as appears from said bill of 
complaint, an inhabitant nor does it there transact business, and said 
corporation plaintiff would by the service of such summons or pro¬ 
cess upon any real or alleged officer, director, representative or agent 
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of said corporation plaintiff be wholly deprived of its right under 
the Constitution of the United States to a full hearing in this district 
where its headquarters are loc^ited or in the district of its domicile 
upon the question of probable cause before said corporation plaintiff 
is forced to appear in said United States District Court for said Dis¬ 
trict of Indiana. And said corporation plaintiff would suffer ir¬ 
reparable loss and damage from being forced to appear a.s aforesaid 
in said United States District Court of Indiana, and from being 
forced to defend a multiplicity of removal proceedings about to be 
instituted, as appears from said verified bill of complaint, against the 
individual plaintiff vice-president of said corporation plaintiff in 
this District of Columbia and against Daniel B. Wentz, a citizen 
and resident of the State of Pennsylvania, its president, in the Ea.stern 
District of Pennsylvania, and against Robert. W. Couffer a citizen and 
resident of the State of Illinois, the former manager of its Chicago 
office, in the Northern District of Illinois, and it appearing that said 
individual plaintiff would be put to irreparable loss and damage in 
the aforesaid removal proceedings about to be started against him 
as aforesaid in such District of Columbia; and for said rea- 

120 sons and because of the irreparable injury which would, ac¬ 
cording to the allegations of said bill of complaint, accrue to 

said plaintiffs and each of them this temporary restraining order is 
hereby entered. And it fuilher appearing from said verified bill 
of complaint that defendant Attorney General has authority under 
the laws of Congress over the other defendants herein named as 
Special Assistant Attorney General, United States Attorneys or Mar¬ 
shals in all proceedings under the Sherman Anti-Trust Law ,, in¬ 
cluding the proceedings under the aforesaid indictment in the 
United States District Court for the District of Indiana and all re¬ 
moval or other proceedings in connection therewith; and counsel 
for the plaintiffs and the above-named defendants being heard and 
the court being fully advised in the premises and upon due con¬ 
sideration thereof. 

It is ordered and decreed that the defendants herein and each of 
them, their assistants, agents, employees and representatives and 
their respective successors in office be, and they hereby are, restrained 
from serving or attempting to serve upon the individual plaintiff or 
any other officer, director, representative or agent of said National 
Coal Association any summons or other process issued or hereafter to 
be issued out of or by said United States District Court for the Dis¬ 
trict of Indiana in the proceeding aforesaid under said indictment; 
also from instituting any proceedings, or attempting to institute, or 
causing to be instituted, or pressed to a hearing, any proceeding for 
the removal or attempted removal of the individual plaintiff Morrow*, 
or said President Wentz or said Couffer, from the districts respectively 
where said plaintiff Morrow, said Wentz and said Couffer respectively 
reside as aforesaid, to said District of Indiana; and from 

121 sening or attempting to serve or causing to be sened upon 
said plaintiff Morrow, or said Wentz, or said Couffer, any w ar¬ 
rant or other process issued in connection wdth said proceedings; 
or otherwise depriving said individual plaintiff Morrow, or said 
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Wentz or said Couffer or either of them of their liberty; and from in> 
terfering with or ai’resting or harassing or threatening to arrest or 
harass said plaintiff MorroAv or said Wentz or said Couffer or either 
of them under any process whatsoe\ er purporting to be based upon 
said indictment or issued in any such removal or other proceeding 
already or hereafter to be instituted at any time or place; and from 
in any manner interfering with the conduct of the business of the 
plaintiffs or either of them. 

Such restraining order shall remain in force and effect until 
April 12, 1921, at which time it shall expire unless within said time 
the order is extended according to law, and said restraining order 
while so in force shall be binding upon any and all persons to whom 
notice of the same shall come; and this cause is hereby set down 
for hearing upon the motion for a preliminary injunction herein 
before the Justice of this court Sitting in Equity Division No. 2 in 
the Court House of the District of Columbia on said 12th day of 
April, 1921, at 10 o’clock A. M. 

This order shall go into effect upon plaintiffs giving an under¬ 
taking in the penal sum of Five hundred ($500.00) dollars con¬ 
ditioned according to law. And thereuj^on plaintiffs filed said 
undertaking with the clerk of the court in compliance with this 
order, and said undertaking was duly approved. 

122 The above order signed and issued this Second day of 
April, 1921, at 11:07 o’clock, A. M. 

JENNINGS BAILEY, 

Justice of the Supreme Court of 

District of Columbia. 

Memorandum. 

April 2, 1921.—Injunction undertaking approved and filed. 

Affidavit of Fletcher Lewis. 

Filed April 12, 1921. 

District of Columbia, ss : 

Fletcher Lewis, being duly sworn, on oath deposes and says that 
on Saturday, April 2nd, 1921, shortly after the entry of the 
temporary restraining order in the above entitled cause by Justice 
Bailey of the Supreme Court of the District of Columbia, telegrams 
were sent to the defendants L. Ert Slack, Special Assistant Attorney 
General at Indianapolis, Indiana, Frederick Van Nuys, Unit^ 
States Attorney and Mark Storen, United States Marshal, both at 
Indianapolis, Indiana, advising them of the entry of ^id order and 
copies of said order and of the bill of complaint herein were for¬ 
warded to each of said.three defendants by mail; that on said date 
copies of said restraining order and of said bill of complaint were 
al^ forwarded by mail to the defendant Charles D. McAvoy, United 
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States Attorney, at Philadelphia, Pennsylvania, to the defendant, 
Frank J. Noonan, United States Marshal, at Philadelphia, Pennsyh 
vania, to the defendant, Charles F. Curley, Ignited States 
123 Attorney, at Wilmin^on, Delawaie, and to defendant, 
Martin F. Farley, United States Marshal at Wilmington, 
Delawm’e, and that on said date, as this affiant was informed by tele¬ 
gram reeeived from the office of Butler Lamb Foster & Pope in 
Chicago, the defendant, Charles F. Clyne, United States Attorney 
for the Northern District of Illinois and the defendant, John J. 
Bradley, United States Marshal in and for the Northern District of 
Illinois, accepted service of copy of said restraining order and bill 
of complaint, copy of bill of complaint and draft of which restrain¬ 
ing order had b^n forwarded, on April 1st, to Chicago for such 
service and draft of which restraining order liad been, pursuant to 
telephone instructions from this affiant to the office of Butler Lamb 
Foster and Pope in Chicago, duly modified and completed, so as to 
be a true copy thereof before such service. And this affiant further 
says, that letters have been received from said defendant Van Nuys, 
and said defendant McAvoy, and from James II. Hughes, Jr., United 
States Attorney, District of Delaware (who this affiant is informed 
and believes has succeeded said defendant Curley in said office) 
acknowledging receipt of copies of said restraining order and bill 
of complaint. And further affiant sayeth not. 

FLETCHER LEWIS, 

Subscribed and sworn to before me this 12th day of April, 1921. 

r^EAL.l C. C. CROWE, 

Notary Public. 

My Commission expires April, 13, 1925. 



NAT. COAL ASSN. ET AL. VS. TEYTON GORDON ET AL. 157 


124 Exhibit “D.’’ 

Filed April 12, 1921. 

*****:¥* 

In the District Court of the United Stotes, District of Indiana. 

In Equity. 


United States of America, Plaintiff, 

V. 

Frank J. Hayes, John L. Lewis, William Green, Thomas Davis, 
William Donaldson, John O’Leary, A. R. Watkins, N. J. Ferryj 
Lawren^ Bramlet, John J. Hates, Sam Caddy, W. D. Vanhorn, 
John Zimmerman, Samuel Ballantyne, G. L. Peck, Luke Bren¬ 
nan, B. A. Scott, kVank Walters, William Daldymple, Hugh 
McLeod, George Baker, William Muir, Andrew Steel, Silby 
Barrett, Adam Wilkinson, Lawrence Dwyer, John T. Dempsey, 
John Brophy, Philip Murray, John Moore, Thomas Kennedy^ 
John Roman, Christ J. Golden, Robert H. Harlin, Edward 
Stewart, k>ank Farrington, J. C. Lewis, Alex.* Howat, George O. 
Johnson, Francis Drum, C. F. Keeney, S. A. Kellar, J. R. Ken- 
namer, John Wilkinson, Martin Cahiil, W. D. Duncan, William 
Stevenson, D. A. Frampton, Henry Drennan, J. R. Gilmore, John 
Mack, Richard Gilbert, William Hargest, G. W. Savage, John 
YoDrishin, Ira Stoner, James J. McAndrews, Ernest Newsham, 
William Mitch, Walter Nesbit, John Gay; Thomas Harbey, H. C. 
Stewart, William Trickett, k>ed Mooney, E. L. Reed, J. L. Clemo, 
E. F. Ross, James Morgan, H. H. Vin^nt, John Murray, George 
Hepple, J. B. McLachlan, Robert Condon, John Gatherum, John 
Mossop, Albert Neutzling, T. G. Morgan, Percy Tetlow, William 
Young, Thomas Paskell, Thomas Holliday, Ellis Searles, and 
Robert Livett, Defendants.” 

Bill of Complaint. 

The United States of America by its attorney for the District 
of Indiana, acting under the direction of the Attorney General, 
brings this bill of complaint against the following defendants, both 
as individuals and in their representative capacities as officers of 
the Internatonal Union United Mine Workers of America as in¬ 
dicated in the following list, which also shows the citizenship and 
residence of the defendants: President, Prank J. Hayes, 1106 
Merchants Bank Building, Indianapolis, Ind.; vice president, John 
L. Lewis, 1109 Merchants Bank Building, Indianapolis, Ind. ; 
125 secretary-treasurer, William Green, 1107 Merchants Bank 
Building, Indianapolis, Ind.; international executive board 
members—Thomas Davis, 422 Chestnut Street, Nanticoke, Pa.; 
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William Donaldson, Dubois, Pa.; .John O’Leary, 907 First National 
Bank Building, Pittsburgh, Pa.; A. R. Watkins, Yorkville, Ohio; 
N. J. Ferry, 55 Seager Building, Hazelton, Pa.; Lawrence Brainlet, 
Diamond, Ind.; John J. Mates, 125 Tunnel Street, Williamstown, 
Pa.; Sam Caddy, 405 Mutual Life Building, Seattle, Wash.; W. D. 
Vanhorn, 2305 North Eleventh Street, Terre Haute, Ind.; John 
Zimmerman, 620 East Black Avenue, Springfield, Ill.; Samuel 
Ballantyne, 1704 Boone Street, Boone, Iowa; G. L. Peck, 806 West 
Sixth Street, Pittsburg, Kans.; Luke Ilrennan, 2609 North Nevada 
Street, Colorado Springs, Colo.; B. A. Scott, box 1332, Charleston, 
W. Va.; FVank Walters, l)ox 456, Jellico, Tenn. 

William Dalrymple, lx)x 343, MacAlester, Okla.; Hugh McLeod, 
Acme, Wyo.; George Baker, box 114, Central City, Ky.; William 
Muir, 106 South Mountain Street, Bay Cit\S Mich.; Andrew Steele, 
Novinger, Mo.; Silby Barrett, box 402, Glace Bay, Nova Scotia, 
Canada; Adam Wilkinson, Roundup, Mont.; Lawrence Dwyer, 
Beckley, W. Va.; district presidents— John T. Dempsey, 512 Miller 
Building, Scranton, Pa.; John Brophy, Minei-s’ Building, Clear¬ 
field, Pa.; Philip Murray, 907 First National Bank Building, Pitts¬ 
burgh, Pa.; John Moore, 75 Ruggery Building, Pittsburgh, Pa.; 
Thomas Kennedy, 54 Seager Building, Hazleton, Pa.; John Roman, 
Carbon, Ind.; Christ J. Golden, 504 Dime Trust & Safe Deposit Co. 
Building, Shamokin, Pa.; Robert H. Harlin, 405-407 Mutual Life 
Building, Seattle, Wash.; Edward Stewart, 210-214 Odd Fellow 
Building, Terre Haute, Ind.; Frank Farrington, Farmers’ National 
Bank Building, Springfield, HI.; J. C. Lewis, Alhia, Iowa; 
126 Alex Howat, box 216, Pittsburg, Kans.; George 0. Johnson, 
444 Thatcher Building, Pueblo, Colo.; Francis Drum, Stag 
Hotel, Cumberland, Md.; C. F. Keeney, box 1332, Charleston, 
W. Va.; S. A. Kellar, box 456, Jellico, Tenn.; J. R. Kennamer, 
913-914 Farley Building, Birmingham, Ala.; John Wilkinson, box 
1421, Muskog^, Okla.; Marlin Cahill, Rock Springs, Wyo.; W. D. 
Duncan, Central City, Ky.; William Stevenson, 806 Twenty-ninth 
Street, Bay City, Mich.; D. A. Frampton, box 128, Moberly, Mo.; 
Henry Drennan, box 1257, Billings, Mont.; J. R. Gilmore, Beckley, 
W. Va.; district secretary-treasurers—John Mack, 512 Miller Build¬ 
ing, Scranton, Pa.; Richard Gilbert, Miners’ Building, Clearfield, 
Pa.; William Hargest, 907 First National Bank Building, Pitts¬ 
burgh, Pa.; G. W. Savage, 75 Ruggery Building, Columbus, Ohio; 
John Yourishin, 54 Seager Building, Hazleton, Pa.; Ira Stoner, ^x 
25, Diamond, Ind.; James J. McAndrews, 502 Dime Trust & Safe 
Deposit Co. Building, Shamokin, Pa.; Ernest Newsham, 405-407 
Mutual Life Building, Seattle, Wash.; William Mitch, 210-214 Odd 
Fellow Building, Terre Haute, Ind.; Walter Nesbit, Farmers’ 
National Bank Building, Springfield, Ill.; John Gay, Alhia, Iowa; 
Thomas Haney, box 216, Pittsburg, Kans.; H. D. Stewart, 444 
Thatcher Building, Pueblo, Colo.; William Trickett, box 402, Cum¬ 
berland, Md.; Fred Mooney, box 1332, Charleston, W. Va.; E. L. 
Reed, lx)x 456, Jellico, Tenn. ; J. L. Clemo, 913-914 Farley Build¬ 
ing, Birmingham, Ala.; E. F. Ross, box 1421, Muskogee, Okla.; 
James Morgan, box 904, Cheyenne, Wyo.; H. H. Vincent, Central 
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City, Ky.; John Murray, 1503 Lyons street, Saginaw, Mich.; George 
Hepple, box 128 Moberly, Mo. ; J. B. McLachlan, box 174, Glace 
Bay, Nova Scotia, Canada; Robert Condon, box 1257, Bill¬ 
ings, Mont.; John Gatherum, Beckley, W. Va.; national 

127 Auditors, John Mossop, North Lawrence, Ohio; Albert 
Neutzling, Glen Carbon, III.; T. G. Morgan, Linton, Ind.; 

statistician, Percy Tellow, 1112 Merchants Bank Building, Indian¬ 
apolis, Ind.; national tellers—William Young, South Fork, Pa.; 
Thomas Paskell, Shawnee, Ohio; Thomas Holliday, Granville, Ill.; 
United Mine Workers Journal, Ellis Searles, editor, 1103 Merchants 
Bank Building, Indianapolis, Ind.; scale committee—said PYank 
P'arrington, said Philip Murray, said John Moore, Sivid John Roman, 
said Edward Stewart, said John T. Dempsey, said John Brophj^ 
said Thomas Kennedy, said C. J. Golden, said Robert H. Harlin, 
said J. C. Lewis, said Alex Howat, said George 0. Johnson, said 
Francis Drum, said C. F. Keeney, said S. A. Kellar, said J. R. 
Kennamer, said John Wilkinson, said Martin Cahill, said W. D. 
Duncan, said William Stevenson, said D. A. Frempton, said Silby, 
Barrett, said Henry Drennan, said J. E. Gilmore, Robert Livett. 

This bill o{ complaint is brought to restrain the said defendants, 
and other pei'sons whose names are unknown to plaintiff, from 
further engaging in and carrying out a conspiracy, combination, 
agreement, and arrangement (a) to restrict the supply and dis¬ 
tribution throughout the United States of a necessary within the 
meaning of the act of Congress of August 10, 1917, entitled “An 
act to provide further for the national security and defense by en¬ 
couraging the production, conserving the supply, and controlling 
the distribution of food products and fuel,” namely, bituminous 
coal, and (b) to restrict the distribution of such coal in interstate 
commerce throughout the United States and (c) to restrict the 
operation by the United States of the railroads of the country by 
means of the consumption of such coal. 

128 Bituminous coal is the most important fuel consumed in 
the United States. It is used throughout the United States in 

the generation of steam and electricity for motive power; in the oper¬ 
ation of railroads, steamboats, lighting and power plants, street car 
lines, factories, and industrial plants of all kinds; and in the genera¬ 
tion of heat in hotels, office buildings, apartment houses, and private 
dwellings for the purpose of protection against cold. It is mined 
and produced from the ground to the extent of approximately 500,- 
000,000 net tons annual, in the aggregate, in the States of Alabama, 
Arkansas, Colorado, Georgia, Illinois, Indiana, Iowa, Kansas, Ken¬ 
tucky, Marjdan^ Alichigan, Missouri, Montana, New. Mexico, North 
Dakota, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, Utah, 
Virginia, Wa^iington, West Virginia, and Wyoming; in varying 
amounts, however, the largest production being in the States of Penn¬ 
sylvania, Illinois, and West Virginia. It is mined from the ground 
by human labor in the aforesaid States, particularly in the last three 
mentioned States, and is shipped and distributed from the mines, in 
interstate commerce, into all the states of the United States for the 
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above-described uses in ilie generation of heat and power, including 
the operation of the railroads of the country. 

Approximately (315,000 miners and mine workera are engaged in 
the United States in the production of bituminous coal, of whom up¬ 
ward of 400,000 are members of local trade-unions and of district 
unions and of the International Union United Mine Workers of 
Amenca, an organization of all the members of the aforesaid unions 
and of certain local and district unions of bituminous coal miners 
and mine workers in Canada. 

129 The said act of Congress of August 10, 1917, as originally 
enacted on that date and as amended by the act of Congress 

of October 22, 1919, entitled “An Act to amend an act entitled ‘An 
act to pi*oduce further for the national security and defense by en¬ 
couraging the production, conserving the supply, and controlling the 
distribution of food products and fuel,’ approv^ August 10, 1917, 
and to regulate rents in the District of Columbia,” pro\ndes as fol¬ 
lows : 

“That by raason of the existence of a state of wai’, it is essential 
to the national security and defense, for the successful prosecution 
of the war, and for the support and maintenance of the Army and 
Navy, to assure an adequate supply and equitable distribution, and to 
facilitiate the movement of fofxls, feeds, fuel, including fuel oil and 
natural gas, and fertilizer and feililizer ingredients, tools, utensils, 
implements, machinery, and ecpiipment required for the actual pro¬ 
duction of foods, feeds, and fuel, hereafter in this act called neces¬ 
saries.” 

And as follows: 

“Sec. 4. That it is hereby made unlawful for any pei’son ♦ ♦ * 

to conspire, combine, agiee, or arrange with any other pei’son (a) to 
limit the facilities for transporting, proilucing, hanesting, manufac¬ 
turing, supplying, storing, or dealing in any necessaries; (b) to re¬ 
strict the supply of any necessaries; (c) to restrict distribution of 
any necessaries,” etc. 

And as follows: 

“Sec. 24. That the provisions of this act shall cease to be in effect 
when the existing state of war between the United States and Ger¬ 
many shall have terminated, and the fact and date of such termina¬ 
tion shall be a.scertained and proclaimed by the President.” 

For the purpose of canwing out other provisions of the said act 
of Congi*ess oi August 10, 1917, there was subsequently established 
by the President of the United States and recognized by presidential 
-proclamation an administrative body known as the United States 
Fuel Administration, at Washington, in the District of Columbia, 
which body, purauant to the authority of such proclamation, 

130 exercised a large measure of control and supervision over the 
production and distribution of bituminous coal throughout 

the United States. 
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With the official approval and sanction of the United States Fuel 
Administration, there was entered into at Washington in the Dis¬ 
trict of Columbia,.on Octol)er 6, 1917, a supplemental agreement 
(the so-called Washington wage agreement) between the operators 
and the union miners and mine workers of the so-called central com¬ 
petitive fields, composed of Western Pennsylvania, Ohio, Illinois, and 
Indiana, for an increase in the production of bituminous coal and an 
increase in wages to the miners and mine workers over the then ex¬ 
isting sciile of comix^nsation. The said agreement provided for an 
advance of 10 cents per ton to miners, and for advances ranging from 
75 cents to $1.40 per day to laborei’s. and for an advance of 15 per 
cent for yarclage and dead-work, resulting in an increase to miners of 
50 per cent and to the best paid laborers of 78 per cent over the wages 
of April 1, 1914. The said agreement also pmvided for the establkh- 
ment of automatic penalties to be imposed upon miners for working 
less than eight hours per day, as stipulated in the then existing wage 
agreements, in order to avoid a shortage of coal, it being considere^l 
that no such shortage would develop if the miners then at ^vork 
would work for ei^it hours per dav during five days of the week. 
The said agreement also contained tbe following provision: 

“Subject to the next ])iennial convention of the United Mine 
Workers of America, the mine workers’ representatives agree that 
the present contract be extended during the continuation of war and 
not to exceed two yeai’s after April 1, 1918.” 

Subsequently, from January 15, 1918 to January 26, 1918, 
181 there \vas held at Indianapolis, Ind., the twenty-sixth consecu¬ 
tive and third biennitil convention of the International Union, 
United Mine Workers of America, which convention, on January 19, 
1918, duly ratified and approved the .said Washin^on wage agree¬ 
ment of October 6, 1917. 

FVom September 9, 1919, until September 23, 1919, there was 
held at Cleveland, Ohio, the twenty-seventh successive constitutional 
and fourtli biennial convention of the International Union, United 
Inline Workers of America, consisting in a meeting of delegates se¬ 
lected to represent the various local and district unions, together 
with and under tlie auspices of the officers of the International Union, 
United Mine Worker of America, comprising the above-specified 
defendants. The principal subject considered and dealt with by the 
said convention was the formulation of new and further wage de¬ 
mands, which the miners were to place before the operators of the 
central competitive field at a joint conference with such operators 
at Buffalo on September 25, 1919. 

At the said convention the vice president and acting president of 
the International Union, United Mine Worker^ of America, in the 
absence of the president, read a report in which he recommended 
that this convention take action declaring the Washington wage 
agreement officially terminated at a date not later than November 1; 
that the automatic penalty clause of the Washington wage agreement 
be eliminated in the next cx)ntract; and that if a. basic agreement for 
the central competitive field should not be negotiated by November 1, 

11—3757a 
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there should be a complete cessation of mining operations by 

132 all the members of the United Mine Workers of America. 

Subsequently, under date of September 22, 1919, the de¬ 
fendants, constituting the so-called scale committee, submitted a re¬ 
port to the said convention recommending, amongst other things, 
that the convention demand a 60 per cent increase applicable to all 
classifications of day labor and to all tonnage, yardage, and deadwork 
rates throughout the central competitive field; that all new wage 
tigreements replacing existing agreements should be based on a six- 
hour working day, from hank to bank, five days per week; the 
abolition of iill automatic penalty clauses; that all contracts in the 
bituminous field should be declai*ed to expire on November 1, 1919; 
that no agreement for the central competitive field should be con¬ 
cluded until the convention should have been reconvened at In¬ 
dianapolis, Ind., on a date to be designated by the resident inter¬ 
national officers, and until it should have ratified such contract; and 
that— 

“In the event a satisfactoiy wage agi*eement is not secured for the 
central competitive field before November 1, 1919, to replace the one 
now in effect, that the international officials be authorized to and are 
hereby instructed to call a general strike of all bituminous miners 
and mine workers throughout the United States, the same to become 
effective November 1, 1919.^’ 

The acting pi*esident thereupon explained to the convention that 
if the general strike should be called for November 1, 1919, the con¬ 
vention would not be reconvened, and that the international officials 
were clothed with full authority to handle the strike, whereupon the 
report of the scale committee was adopted by the convention and the 
convention was declared closed. 

Subsequently, at Buffalo, on September 25, certain of the 

133 delegates to the above-mentioned convention who had been 

designated, and the members of the said scale committee, 

participated in a joint wage conference with the operators of the 
bituminous mines of the central field. After prolonged negotiations 
a motion was made in behalf of the miners and mine workers that 
their demands be adopted as a whole, including the 60 per cent wage 
increase, and a motion was made in behalf of the operators to con¬ 
tinue the existing agreement in effect until March 31, 1920. Both 
motions were defeated. Thereupon a sub-committee of representa¬ 
tives of both the miners and mine workers and of the operators was 
appointed to conduct negotiations and adjourned to meet in Phila¬ 
delphia on Thursday, October 9, 1919. The representatives of the 
miners and mine workers were then and there unsuccessful in hav¬ 
ing their demands granted, and the subcommittee adjourned without 
having reached an a^ement. 

Subsequently, at Indianapolis, Ind., within the district, the de¬ 
fendants being officers of the International Union, United Mine 
Workers of America, and other persons whose names are unknown 
to plaintiff, in an effort to enforce and coerce the operators of bitu¬ 
minous mines in the central competitive district and to grant the 
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above-enumerated demands of the officers and delegates of the said 
union, including the demand for a GO per cent increase in wages 
for the miners and mine workers in the central competitive field who 
are members of the said union, in violation of the aforesaid act of 
(congress of August 10, 1917, and against the public policy of the 
United States of America,, unlawfully and knowingly conspired, 
combined, agreed, and arranged together to restrict the sup- 
131 ply and distribution, and to limit the facilities for transport¬ 
ing and supplving bituminous coal from all the mines where 
such coal is produced, as hereinabove described, to and throughout 
all the States of the United States for the various uses hereinabove 
described, by means of declaring, enforcing, and maintaining the 
said general strike or cessation of ialx)r on the part of all bituminous 
miners and mine workers who are members of the International 
Union, United Mine Workers of America. 

Pui’suant to their said conspiracy, combination, agreement, and 
arrangement, the defendants, at the city of Indianapolis, within this 
district, on October 15 or 16, 1919, under the authority conferred 
upon them as officers of the said International Union, United Mine 
Workers of America, issued so-called strike orders, signed by defend¬ 
ants, John L. Lewis and William Green, to the various local unions 
and members of local unions who are members of the said inter¬ 
national union, to cease all work in the mining of bituminous coal 
at midnight on Friday, October 31, and until further orders, and 
they have issued supplemental instructions and orders necessary to 
the fulfillment of such orders to cease work. 

Further means of carrying out the said unlawful conspiracy, com¬ 
bination, agreement, and arrangement agreed upon by the defend¬ 
ants as a part of such conspiracy, combination, agreement, and ar¬ 
rangement will consist in the issuance of further and supplemental 
orders and instructions covering and arranging for all necessary 
details of a successful enforcement of the strike; and in the con¬ 
tinuous and repeated issuance and promulgation by the defendants 
of messages of encouragement and exhortation to continue to 
135 abstain from work and not to return to the mines; and in 
the issuance and distribution to the striking miners and mine 
workere of socalled strike benefits or sums of money previously 
accumulated and subsequently acquired for the purpose of assist¬ 
ing the striking miners and mine workers to subsist without their 
wages temporarily and long enough to produce a shortage of bitu¬ 
minous coal so acute as to cause widespread national distress and 
thereby to enforce compliance with the defendants’ aforesaid de¬ 
mands. 

At Washin^on, in the District of Columbia, on or about October 
15, 1919, and thereafter, there was held, at the instance of the 
Secretary of Labor of the United States, a conference between the 
defendants and the operators of the bituminous mines in the Cen¬ 
tral Competitive Field, in the course of which the President of the 
United States proposed to the conference that the defendants’ above- 
stated demands should be submitted to negotiation and arbitration. 
The operators consented to such proposal of the President of the 
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United States, but the defendants present at such conference re¬ 
fused to submit their demands to arbitration, and declared that 
unless they were granted on or before October 31, 1919, the strike 
would take effect. 

The aforesaid strike and cessation of work ordered by the de¬ 
fendants to begin at midnight on Friday, October 31, will, as the 
defendants pu&icly and authoritatively declare as officials of the 
said International Union, United Mine Workers of America, be suc¬ 
cessful in reducing the production of bituminous coal in this coun¬ 
try by at least 30 per cent, and will result in a widespread shutting 
down of factories and industrial operations, and, conse- 

136 qiiently in enforced idleness and cessation of wages to vast 
numbers of workers throughout the country; in the curtail¬ 
ment of production of many necessary articles and commodities and 
of gas and electricity; and in widespread suffering from cold in 
large sections of the United States, so as to constitute a national 
disaster in those respects. 

Moreover, pursuant to the act of Congress of August 29, 1916, 
entitled “An act making appropriations for the support of the Army 
for the fiscal year ending June 30, 1917, and for other purposes,” 
providing as follows: 

“The President, in time of wai-, is empowered through the Secre¬ 
tary of War, to take possession and assume control of any system or 
systems of transportation, or any part thereof, and to utilize the 
same, to the exclusion, as far as may be necessary, of all other traffic 
tliereon for the transfer or transportation of troops, war material 
and equipment, or for such other pui-poses connect^ unth the emer¬ 
gency as may be needful or desirable”— 

the President of the United States, acting through the Secretary of 
War and the Director General of Railroads, by presidential procla¬ 
mation of December 26, 1917, took possession and assumed control 
of the railroad systems of transportation and the appurtenances 
thereof within the United States, and has continuously thereafter 
operated such railroads by \drtue of such possession and control. 

The act of Congress of March 21, 1918, entitled “An act to pro¬ 
vide for the operation of transportation systems while under Federal 
control, for the just compensation of their owners, and for other 
purposes,” provided as follows: 

“That the President, having in time of war taken over the posses¬ 
sion, use, control, and operation (called herein Federal control) of 
certain railroads and systems of transportation (called herein car¬ 
riers), is hereby authorized to agree with and to guarantee to 

137 any such carrier making operating returns to the Interstate 
Commerce Commission, that during the period of such Fed¬ 
eral control it shall receive as just compensation an annual sum, 
payable from time to time in reasonable installments, for each year 
and pro rata for any fractional year of such Federal control, not ex¬ 
ceeding a sum equivalent as nearly as may be to its average annual 
railway operating income for the three years ended June 30, 1917.” 
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A presidential proclamation dated March 29, 1918, authorized 
the Director General of Railroads in the name of the President, or 
in the name of the director general or such agencies as he might 
designate, to agree with the owners of the railroads upon the amount 
of compensation to be paid pursuant to law. Pursuant to such au¬ 
thority the Director General of Railroads at various dates entered 
into contracts with the owners of the principal railroad systems of 
the country, guaranteeing to them annual compensation calculated 
upon the basis of and approximately equivalent to the average an¬ 
nual railway operating income for the three years ended June 30. 
1917, which contracts are still in full force and effect. 

Enormous and continuous supplies of bituminous coal are essen¬ 
tial to the continuous operation of the railroads by the Director 
General of Railroads, the daily requirements for such purpose being 
approximately 387,000 tons. The Director General of Railroads has 
approximately 1,237 contracts with the operators of the bituminous 
mines for the furnishing of bituminous coal for the purpose of the 
operation of the railroads, which contracts provide for the furnish¬ 
ing of approximately 387,000 tons of such coal per day, or approxi¬ 
mately the aggregate actual daily requirements of the railroads. 

Approximately 60 per cent of such contracts by volume are 
138 effective by their terms until March 31, 1920, the remainder 
until later dates. 

Details as to such contracts are shown in the following table: 
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Statement of Contracts for Production of Railroad Coal. 


Regiou. 

Number of 
contracts. 

Approxi¬ 
mate future 
daily re¬ 
quirements. 

Approximate 
daily ton¬ 
nage coveretl 
by contracts. 

Eastern ...., 

.. 329 

97,193 

100,000 

Allegheny .. 

... 283 

75,000 

75,152 

Northwestern 

.. 154 

58,300 

52,000 

Central western 138 

60,000 

66,000 

Southwestern 

.. 92 

27,000 

50,000 

Southern ... 

... 195 

54,000 

30,602 


Pocahontas .... *46 15,820 14,120 

Total ... 1,237 387,313 387,874 


Date of 
explratiou 
of contracts. 

98 per cent Mar. 

31, 1920. 

98 per cent Mar. 

31, 1920. 

39 per cent Mar. 
31, 1920; 43 
per cent June 

30, 1920; 18 
per cent other 
dates. 

50 per cent Mar. 

31, 1920; 41 
per cent Aug. 
1, 1920; 9 per 
cent other 
dates. 

31 per cent Mar. 
31, 1920; 51 
per cent July 
31, 1920; 18 
per cent other 
dates. 

67 per cent July 
31, 1920; 17 
per cent July 

30, 1920; 10 
per cent May 

31, 1920; 6 
per cent other 
dates. 


60 per cent Mar. 
31, 1920; 40 
per cent later 
dates. 


139 The terms ‘‘Eastern,” “Allegheny,” etc., in the foregoing 
table comprise the following States: 

Eastern—Maine, New Hampshire, Vermont, Massachusetts, Con¬ 
necticut, Rhode Island, New York, northern Pennsylvania, Ohio, 
Indiana. 

Allegheny—Part of Pennsylvania, Maiwland, Pennsylvania and 
Baltimore & Ohio Railroads as far west as Chicago. 
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Northwestern—^Wisconsin, northern Illinois, northern • Iowa, 
northern Nebraska, Minnesota, South Dakota ; North Dakota, Mon¬ 
tana, northwestern corner of Idaho, Washington, Oregon. 

Central western—Illinois, southern Iowa, northern Missouri, 
southern Nebraska, Kansas, northwestern Oklahoma, New Mexico, 
Colorado, Arizona, Utah, Wyoming, Idaho, Nevada California. 

Southwestern—Remainder of Missouri, Arkansas, Louisiana, re¬ 
mainder of Oklahoma, Texas. 

Southern—Kentucky, Tennessee, North Carolina, South Carolina, 
Georgia, Florida, Alabama, Mississippi. 

Pocahontas—Virginia, West Virginia, northeastern Kentucky. 

If the aforesaid strike, ordered by the defendants to begin on mid¬ 
night of October 31, 1919, becomes and remains effective, as the 
defendants declare that it will, it will be impossible for the operatoi's 
of the bituminous mines to fulfill their aforesaid contracts for supply¬ 
ing coal to the Director General of the Railroads for the operation 
of the railroads of the United States, and it will thereupon become 
impossible for the Government of the United States, through the 
Director General of Railroads, to continue to operate the railroads 
of the country, and the operation of freight and passenger trains 
and the transportation of persons and property by railroads through¬ 
out the country will have to be discontinued and abandoned. Tlie 
operating revenues of the railroads for the present year will thus be 
enormously reduced below the average annual revenues earned dur¬ 
ing the three years ended June 30, 1917, and the deficit thus in¬ 
curred will have to be made up and supplied by the Government 
of the United States under its aforesaid guaranties to the 
140 owners of the principal railroad of the country of annual 
revenues for the three years ended June 30, 1917, out of the 
public treasury and out of other revenues derived by the Govern¬ 
ment from taxation. In addition to this, a suspension of the opera¬ 
tion of the railroads will make it impossible for the Government to 
continue the transportation of the mail, the Army of the United 
States, the food supplies of the people, the raw materials essential 
to the industries of the country, and the output of its factories, and 
will paralyze both intra and interstate commerce. 

The aforesaid defendants, or many of them, and persons whose 
names are unknown to the plaintiff who are associated \nth the de¬ 
fendants in their said unlawful conspiracy, combination, agreement, 
and arrangement on October 29, 1919, assembled at the principal 
offices of the International Union United Mine Workers of America 
at Indianapolis, in this district, and considered a final message and 
appeal to them made by the President of the United States on Octo¬ 
ber 25, 1919, to refrain from enforcing the aforesaid strike order to 
begin at midnight on October 31, 1919.' Said defendants have pub¬ 
licly declared, however, that the said strike will not be canceled and 
that the defendants will take further proceedings to i*ender it effective. 
They have already determined, vot^, and resolved amongst them¬ 
selves that the said strike shall become effective, and that the prep¬ 
arations therefor by the defendants shall continue, and they are 


168 NAT. COAL ASSN. ET AL. VS. PEYTON GORDON ET AL. 

about to send out messages announcing and declaring to the mernbei’S 
of the International Union United Mine Workers of America and 
to the local and district unions thereof that the said strike 
111 shall be enforced and become effective, as previously an¬ 
nounced, at midnight of October 31, 1919. 

The various members of the said union and the local and district 
unions thereof iu*e now awaiting the issuance of such messages by 
the defendants in order to detennine whether or not the memte’s 
of the said union shall cease work at midniglit on October 31. The 
issuance of such messages will render the strike effective at the 
time mentioned and will render it much more difficult to terminate 
the strike by the i*etum of the miners to work after having ceased 
work than it w'ould he to prevent the effective operation of the strike 
if the messages were not issued, in which event large numbei*s of 
the members of the said union would in all probability not cease 
work. The aforesaid messages will be issued forthwith by the de¬ 
fendants unless they are immediately restrained by the restraining 
order of this court. 

Unless so restrained, the defendants will issue further ordei's 
essential to rendering effective and maintaining the said strike and 
cessation from work without which orders such strike would not 
continue effective and the men would return to work. The defend¬ 
ants will also, unless so restrained, proceed to distribute strike 
benefits as aforesaid to the vaidous miners and mine workers on strike 
so as to compensate them for their loss of wages while on strike'. 
Thus the defendants will render effective and maintain the said 
strike, and they will thus stop the production and distribution of 
bituminous coal throughout the country so as to paralyze the in¬ 
dustries of the country and to throw large numbers of work- 
142 men into enforced idleness and to cause widespread suffering 
from cold and to disrupt the operation of the railroads of the 
country by the plaintiff, the United States of America, and to require 
the plaintiff to meet the resultant deficiencies in railroad operating 
revenues by disbursements out of the Public Treasury as aforesaid. 
The plaintiff is without adequate remedy in the premises to prevent 
the bringing about of such catastrophe hy the unlawful acts and do¬ 
ings of the defendants and the other persons associated with them 
in such acts whose names are unknown to the plaintiff, except in a 
court of equity and by the immediate restraining order and sub¬ 
sequent injunctions and decrees of the court. 

Wherefore plaintiff prays: 

1. That writs of subpoena issue, directed to each and every of the 
defendants, commanding them to appear herein and answer, but not 
under oaith (answer under oath being hereby expressly waived), the 
allegations contained in this complaint, and to abide by and perform 
such orders and decrees as the court may make in the premises. 

2. That the court issue forthwith its restraining order directed to 
each of the said defendants, both as individuals and in their said 
representative caf)acities, and to all other persons whose names are 
unknowm to the petitioner unlawfully combining, conspiring, agree¬ 
ing. and arranging with them, and to all other persons whomsoever, 
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commanding and enjoining them not to issue any messages that 
the aforesaid strike is to be enforced as previously announced and to 
desist and refrain from doing any fuilher act whatsoever to bring 
about or continue in effect the above-described strike and 

143 cessation from work on the part of the miners and mine 
workeis in the bituminous mines; from issuing any further 

strike orders to local unions and membei's of local unions or to 
district unions for the purpose of keeping such strike in effect or 
for the purpose of supporting such strike in effect or for the purpose 
of supporting such strike by bringing about or maintaining any other 
strikes; from issuing any instructions, written or oral, covering or 
arranging for the details of enforcing such strike ordered to begin at 
midnight on October 31, 1919; from issuing any messages of en¬ 
couragement or exhortation to striking minei’s or mine workers or 
union thereof to abstain from work and not to i*eturn to the mines in 
])ursuance of such strike; and from issuing and distributing or tak- 
any steps to procure the issuance or distribution to miners and mine 
workei*s striking and abstaining from work in pursuance of such 
strike, of so-called strike benefits or sums of money previously 
accumulated or subsequently acquired to assist such striking miners 
and mine workers to subsist while striking or to aid them in any way 
by reason of or with reference to such strike and abstaining from 
work, and from conspring, combining, agreedng, or arranging with 
each other or any other pei*son to limit the facilities for the pi*oduction 
of coal or to restrict the supply or distribution of coal or from aiding 
or abetting the doing of any such act or thing. 

3. That the court, after notice to and hearing of the defendants, 
issue its temporary injunction pendente lite enjoining the defendants 
and all other persons unlawfully conspiring, combining, agreeing, 
and arranging with them as hereinbefore alleged, during the con¬ 
tinuance of this suit, in all respects as enumerated in the next 

144 preceding paragraph hereof; and further from permitting said 
strike order to remain in effect, and commanding them to 

desist from aiding said strike by permitting said strike order to re¬ 
main in effect and commanding them to issue a withdrawal and 
cancellation of said strike order. 

4. That the court upon final hearing of this suit issue its permanent 
injunction against the defendants and all persons unlawfully conspir¬ 
ing, combining, agreeing, and arranging with them as hereinbefore 
alleged, in all respects as specified in paragraphs 2 and 3 of this 
I)rayer. 

That plaintiff have such other, further, and general relief as the 
nature of the case may require and the court may deem proper in 
the premises. 

L. ERT SLACK, 

United SUites Attorney. 

C. B. AMES, 

Assistant to the Attorney General. 
HENRY S. MITCHELL, 

Special Assistant to the Attorney General. 
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State of Indiana, 

County of -: 

L. Ert Slack, being first duly sworn, on oath states that he has 
read the foregoing bill and knows the contents thereof, and that he 
verily believes the things therein contained are true. 

L. ERT SLACK. 

Subscribed and sworn to before me this 31st day of OctoW, 1919. 

NOBLE G. BUfeER, 

Clerk United States District Court 

for the District of Indiana. 

145 District of Columbia, ss: 

George Hurley, being duly sworn on oath deposes and says that 
he has examined and compared the foregoing exhibit with a copjr of 
the bill of complaint in the cause entitled “United States of America, 
Plaintiff, vs. PYank Haves,” and othere in the District Court of the 
United States, District of Indiana, in Equity, as set out in the 
published hearings of the sub-committee of the Committee on Inter¬ 
state Commerce, United States Senate, 66th Congress, 1st Session, en¬ 
titled “Increased Price of Coal Part II” at page 632 of said hearings; 
and has found the foregoing copy of said bill to be a true and 
accurate copy as set forth in said Congressional Hearings. 

GEORGE F. HURLEY. 

Subscribed and sworn to before me this 12th day of April, 1921. 

C. C. CROWE, [SB^L.] 
Notary Public. 

My Commission expires April 13, 1925. 


Order Continuing Temporary Restraining Order. 

Filed April 12,1921. 

This cause coming on to be heard this 12th day of April, 1921, 
pursuant to the terms of the temporaiy restraining order duly entered 
by this court on April 2nd, 1921, and the plaintiffs being represented 
by Stephen A. Foster, PYetcher Lewis, and H. Prescott Gatley 
146 their attorneys and the defendants John E. Laskey, United 
States Attorney for the District of Columbia, Maurice Splain, 
United States Marshal in and for the District of Columbia, Harry M. 
Daugherty, Attorney General of the United States of America, Guy 
D. Goff, Assistant to the Attorney General, and Iv. Ert Slack, Special 
Assistant Attorney General l)eing duly represented by Charles W. 
Arth, Assistant Ihiited States Attorney appearing on their .behalf, 
and it appearing to the court, that the other defendants were promptly 
notified of the entr}' of said temporary restraining order and served 
with copies thereof; and the defendants herein represented by counsel 
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and present in court requesting that the hearing in this cause set 
for today be continued, 

It is hereby ordered that said heaaing be continued until the 25th 
day of April, 1921, at 10 o’clock, A. M., before the Justice of this 
court sitting in Equity Division No. 2, in the Court House of the 
District of Columbia and that the temporary restraining order 
heretofore entered herein as aforesaid be and the same hereby is 
extended and continued until the further order of this court as a 
t'emporaiy injunction with the same force and effect as though all of 
the provisions of said temporaiy restraining order were herein set 
forth at length (except the provision limiting the length of time 
that said estraining order should continue in effect) and upon the 
same injunction undertaking for Five Hundred Dollars ($500.00) 
given by the plaintiffs and approved by this court on April 2nd, 
1921, which undertaking is hereby continued in full force and 
effect pending such further order. The time for the defendants 
to move to dismiss or answer herein is hereby extended to April 
25, 1921. 

147 The above order duly signed and issued this 12th day of 
April, 1921, at 10 o’clock, A. M. 

WILLIAM HITZ, 

Justice of the Supreme Court.- 

of the District of Columhia. 

148 Motion to Dismiss Bill of Complaint, 

Filed April 22, 1921. 

ifi 

The defendants herein, Harry N. Daugherty, as Attorney General 
of the United States of America, Guy D. Goff, as Assistant to the 
Attorney General of the United States of America, L. Ert Slack, a.s 
Special Assistant to the Attorney General of the United States of 
America, and John E. Laskey, as United States Attorney for the 
District of Columbia, appearing to this action for themselves, and 
representing all other defendants named in this action, do now re¬ 
spectfully move this Honorable Court to dismiss the bill of com¬ 
plaint filed by the plaintiffs herein, for the following reasons and 
each of them, sepaiTitely and severally, to-wit: 

First. This action-is a civil suit in equity wherein plaintiffs seek 
to enjoin defendants, as officere of the United States of America, 
sworn and charged, from further performing their several duties 
in the prosecution of a criminal action, to-wit: an indictment found 
and returned, and now pending in the District Court of the LFnited 
States, for the District of Indiana, in which indictment these plain¬ 
tiffs and othere are defendants; and this Court is without jurisdic¬ 
tion as -ai court of equity, to entertain, hear or determine any of the 
matters and things set forth in the bill of complaint filed herein. 

Second. This action is a civil suit in equity wherein plaintiffs 
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seek to enjoin defendants, as officers of the United States of America, 
sworn and charged, from further performing their several duties 
ill the prosecution of a criminal action, to-wit: an indict- 
140 ment found and returned, and now pending in the District 
Court of the United States, for the District of Indiana, in 
which indictment these plmiitiffs and others ai*e defendants; and 
this Court is witliout ecjuitable power to grant the relief prayed for 
in said bill of complaint filed herein. 

Third. This action is a civil suit in equity against officers of the 
United States of America to enjoin such officers from proceeding 
to prosecute an indictment against the individual and corporate de¬ 
fendants who are plaintiffs in this action, and who are charged in 
said indictment now pending in the United States District Court, 
for the District of Indiana, with having violated certain federal 
statutes, and which District Court, for the District of Indiana, now 
obtains and has junsdiction of such prosecution, and although the 
United States of America is not named in the bill of complaint 
filed herein, and is not a i»arty to the record herein, it is the real 
jiarty in interest, and the only party against which alone, in fact, 
the relief prayed for in this bill of complaint is asked, and against 
which the judgment and decree prayed for would operate, and 
plaintiffs have not, by plea or otherwise, shown that the United 
States of America has directly or indirectly consented to the prose¬ 
cution of this action or to be sued by either of the plaintiffs herein, 
and has not consented to be sued in this action. 


Fourth. The pleas contained in the bill of complaint filed herein 
do not entitle plaintiffs, or either of them, separately or severally, 
to equitable relief and should be dismissed for want of equity. 

Fifth. The plaintiffs herein, and each of them, separaitely 
150 and severally, have a full, adequate and complete remedy 
at law. 


Respectfully submitted, 

HARRY M. DAUGHERTY, 

Attorney General of the United States of America; 
GUY D. GOFF, 

Assistant to the Attorney General; 
L. ERT. SLACK, 

Special Assistant to the Attorney General; 
JOHN E. LASKEY, 

United States Attorney for the District of Columbia, 
By CHAS. W. ARTH, 

Asst. U. S. Atty., D. C., 
Attorneys for Defendants. 


173 


NAT. COAL' ASSN. ET AL. VS. PEYTON GORDON ET AL. 


Affidavit of Ralph C. Blaha. 

Filed April 25, 1921. • 

District op Columbia, 

Ralph C. Blaha being duly sworn, on oath deposes and says that 
he is an attoney at law in the employ of the firm of Butler, Lamb, 
Foster & Pope, attorneys for the plaintiff's in the above entitled 
cause and that he has read the Bill of Complaint therein filed and 
is familial* with the contents thereof. 

And this affiant further says that in the publication entitled 
“Majority and Minority Reports of the United States Bituminous 
Coal Commission to the President fi*om Henry M. Robinson Chair¬ 
man and John P. White and Rembrandt Peale Commis- 
151 sionei*s 1920,” published by the Government Printing Office 
at Washington, there is printed on pages 7 to 9 thereof a 
letter of President Wilson addressed to Mr. R/binson, Chairman of 
the aforesaid Bituminous Coal Commission, which reads as follows: 

“The White House, 
Washington, December 19, 1919. 

“My Dear Mr. Robinson: On October fi, 1017, with the official ap¬ 
proval and sanction of the United States Fuel Administration, an 
agreement (since known as the ‘Washington wage agreement’) was 
entered into between the operators and the union miners and mine 
workers of the so-called Central Competitive Bituminous Coal Fields, 
composed of western Pennsylvania, Ohio, Indiana, and Illinois, 
which provided for an increase in the production of bituminous coal 
and an increase in wages to the miners and mine workers from the 
then existing scale of compensation. The agreement contained the 
following clause: 

‘Subject to the next biennial convention of the United Mine 
Workers of America, the mine workers’ representatives agree that 
the present contract be extended during the continuation of the war 
and not to exceed two years from April 1, 1918.’ 

“Subsequently, on January 19, 1918, this agreement was approve4l 
by the convention of the International Union, United Mine Workers 
of America. 

“At the fourth biennial convention of the International Union, 
United Mine Workers of America, held in Cleveland, Ohio, from 
September 9 to September 23, 1919, the so-called scale committee 
submitted a report recommending, among other things, that the con¬ 
vention demand a 60 per cent increase applicable to all classifications 
of day labor and to all tonnage, yardage and dead-work rates 
throughout the Central Competitive Field; that all new wage agree¬ 
ments replacing existing agreements should be based on a six-hour 
work day from bank to bank, five days per week; the abolition of all 
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aiitoiiialic penalty clauses; lliat all contracts in the bituminous field 
sliould be declared to ex[)ire on November 1, 1919; and that in the 
event a satisfactory wage agreement is not secured for the Central 
Competitive Field before November 1, 1919, to replace the one now 
in efiect, the international officers be authorized to and are hereby 
instructed to call a general strike of all bituminous miners and mine 
workers throughout the United States, the same to become effective 
November 1, 1919. 

“Sul>sequently conferences were field between representatives of 
the operators and of the minei*s, at which the mind's’ demands were 
submitted and declined on the part of the operators. The of- 
15*2 fleers of the International Union, United Mine Workers of 
America then issued so-called strike orders to all of their 
local unions and members, requiring them to cease work in the min¬ 
ing of bituminous coal at midnight on Friday, October 31. 

“On October 15, 1919, the Secretary' of Labor called a conference 
between the operators and miners of the bituminous mines in the 
central competitive field, which conference also resulted in failure 
to reach an agreement. In a letter to Secretary AVilson, which was 
submitted to the conference, I said: 

“ Tf for any reason the miners and operatoi-s fail to come to 
mutual understanding, the interests of the public are of such vital 
importance in connection with the production of coal that it is in¬ 
cumbent upon them to refer the matters in dispute to a board of 
arbitration for determination and to continue the operation of the 
mines pending the decision of the board.’ 

“Subsequently, on October 25, 1919, 1 issued a statement in which 
T said that a strike in the circumstances therein described ‘is not only 
unjustifiable,,it is unlawful,’ and added: 

“ ‘I express no opinion, on the merits of the controversy. I have 
already suggested a plan by which a settlement may be reached, and 
T hold myself in readiness at the request of either or both sides, to 
appoint at once a tribunal to investigate all the facts with a view to 
aiding in the earliest possible orderly settlement of the questions at 
issue betw'een the coal operators and the coal miners, to the end that 
the just rights not only of those interests Init also of the general pub¬ 
lic may be fully protected.’ 

“Despite my earnest appeals that the men remain at work, the 
officers of the United Mine Workers of America rejected all the pro¬ 
posals for a peaceful and orderly adjustment and declared that the 
strike would go on. Accordingly, at my direction, the Attorney 
General filed a bill in equity in the United States district court at 
Indianapolis praying.for an injunction to restrain the officers of 
the United Mine Workers of America from doing any act in further¬ 
ance of the strike. A restraining order was issued by the court, 
followed by a writ of temporary injunction on November 8, 1919, 
in which the defendants were commanded to cancel and revoke the 
strike orders theretofore issued. These strike orders were accord¬ 
ingly revoked in a form ^proved by the court, but the men did 
not return to ivork in sufficiently large number to bring about a 
production of coal anywhere approaching normal. 
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“On December 6, 1919, I issued a statement in which I restated 
the Government’s position, appealed to the miners to return to work, 
and renewed my suggestion that upon the general resumption of 
mining operations a suitable tribunal would be erected for the pur- 

C ose of investigating and adjusting the matters in controversy 
etween the operators and the miners. This statement was 
submitted to a meeting of the oHicers of tlie International 
Union, United Mine Workei*s of America, liaving authority to take 
action, which meeting adopted as its act a memorandum prepared 
by the Attorney General and approved by me, embodying the sug¬ 
gestions contained in my statement of Deeember (). I am informed 
also, that the operators have generally agreed to the plan therein 
outlined. I inclose for your information copy of my statement of 
December G, 1919, and the memorandum just referred to. 

“There has now been a general resumption of operation in all parts 
of the bituminous coal fields sutheient to warrant the appointment 
of a commission such as is referred to in the memorandum of the 
Attorney General, and I have accordingly appointed you, Mr. Rem¬ 
brandt Peale, a mine owner and operator in active business; and Mr. 
John P. White, a practical miner, as a commission with the powers 
and duties as set forth in the memorandum agreed to and adopted 
by the miners and operators, who conducted all the prior negotia¬ 
tions. If a readjustment of the prices of coal shall he found neces¬ 
sary, I shall he pleased to transfer to the commission, subject to its 
unanimous action, the powers heretofore vested in the Fuel Admin¬ 
istrator for that purpose. 

“I am sure it is not necessarv for me to call vour attention to the 

• • 

tremendous importance of the work of this commission or the great 
opportunity which it presents for lasting service to the coal industry 
and to the country. If the facts covering all the phases of the coal 
industry necessary to a proper adjustment of the matters submitted 
to you shall be investigateii and reported to the public, I am sure 
that your report, in addition to being accepted as the basis for a new 
w^age agreement for the bituminous coal miners, will promote the 
public welfare and make for a settled condition in the industry. 
No settlement can l)e had in this matter, permanent and lasting in 
its benefits, as aft’ecting either the minei's, the coal operators, or the 
general public, unless the findings of this body are comprehensive 
in their character and embrace and guard at every point the public 
interest. To this end, I deem it important that your conclusion 
should be reached by unanimous action. Upon your acceptance of 
this appointment, I shall be pleased to call an early meeting of the 
commission at Washington, so that you may promptly lay out plans 
for your work. 

Sincerely, yours, 

WOODROW WILSON.” 

On pages 9 and 10 appears a copy of the statement referred to in 
the above letter, which reads as follows: 
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154 ‘‘December 6, 1919. 

“1 have watched with deep concern the development in the bi¬ 
tuminous coal strike and am convinced that there is much confusion 
in the minds of the people generally and possibly of both parties 
to this unfortunate controvei*sy as to the attitude and purposes of 
the Government in its handling of the situation. 


“The mine owners offered a wage increase of 20 per cent condi¬ 
tioned, however, upon the j)riee of coal being raised to an amount 
sulhcient to cover this proposed increase of wages, which would have 


added at lefist $150,000,000 to the annual coal bill of the people. 
The Fuel Administrator in tlie light of present information has 
taken the position, and I think with entire justification, that the pub¬ 
lic is now paying as high prices for coal as it ought to be required to 
pay and that any wage increase made at this time ought to come out 
of the profits of the coal operators. 

“In reaching this conclusion, the Fuel Administrator expressed 
the personal opinion that a 14 per cent increase in all mine wages 
is reasonable because it would equalize the miners' wages on the 
average with the cost of living, but he made it perfectly clear that 
the operators and miners are at liberty to agree upon a larger in¬ 
crease, provided the operatoi*s will pay it out of their ])rofits so that 
the price of coal would remain the same. 

“The Secretary of Labor, in an effort at conciliation between the 


parties, expressed his personal opinion in favor of a larger increase. 
His effoiis at conciliation failed, however, because the coal operators 
were unwilling to [)ay the scale he proposed unless the Government 
would advance the price of coal to the public and this the Govern¬ 
ment was unwilling to do. 

“The Fuel Administrator has also suggested that a tribunal be 
created in which the miners and operators would be equally repre¬ 
sented to consider future questions of wages and working conditions, 
as well as profits of operators and proper prices for coal. I shall, of 
course, be glad to aid in the formation of such a tribunal. 


“I understand the operators have generally agreed to absorb an 
increase of 14 per cent in wages, so that the public would pay not to 
exceed the present price fixed by the Fuel Administrator, and thus 
a way is opened to secure the coal of which the people stand in 
need, if the miners will resume work on these terms pending a 
thorough investigation by an im})artial commission,* which may re¬ 
adjust both wages and prices. 

“By the acceptance of such a plan, the miners are assured im¬ 
mediate steady employment at a substantial increase in wages and 
are further assured prompt investigation and action upon questions 
which are not now settled to their satisfaction. I must believe that 


with a deal* understanding of these i>oints they will promptly return 
to work. If, nevertheless, they persist in remaining on strike, they 
will put themselves in an attitude of striking in order to force the 
Government to increase the price of coal to the public, so as to give a 
still further increase in wages at this time rather than allow the 
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question of a further increase in wages to be dealt with in 
155 an orderly manner by a fairly constituted tribunal represent¬ 
ing all parties in interest. 

“No group of our people can justify such a position, and the 
miners owe it to themselves, their families, their fellow workmen in 
other industries, and to their country to return to work. 

“Immediately upon a general resumption of mining 1 shall be glad 
to aid in the prompt formation of such a tribunal as T have indicated 
to make further inquiries into this whole matter, and to review not 
only the reasonableness of the wages at which the miners start to 
work but also the reasonableness of the Government prices for coal. 
Such a tribunal should within fiO days make its report, which could 
be used as a basis for negotiation of a wage agreement. I must make 
it clear, however, that the Government cannot give its aid to any 
such further investigation until there is a general resumption of 
work. 

“I ask every individual miner to give his personal thought to 
what I say. 1 hope he undei'stands fully that he will be hurting 
him own interest and the interest of his family and will be throwing 
countless other laboring men out of employment if he shall con¬ 
tinue the present strike, and further that he will create an unneces¬ 
sary and unfortunate prejudice against organized labor which will 
be injurious to the best interests of workingmen everywhere. 

AVOODROW AVILSON.’’ 

And on said page 10 appeal's a copy of the memorandum refeiTed 
to in the last statement, which reads as follows: 

“In accordance with the request of the President, as contained in 
his statement of December 0, the miners will immediately return to 
work with the 14 per cent increase in wages', which is already in 
effect. Immediately upon a general resumption of operations, 
which shall be in all districts, except as to wages upon the basis which 
obtained on October 31, 1919, the President will appoint a commis¬ 
sion of three persons, one of whom shall be-a mine owner or operator 
in active business, which commission will consider further questions 
of wages and working conditions as well as profits of operators and 
proper prices for coal, readjusting both wages and prices if it shall 
so decide, including differentials and internal conditions wdthin and 
between districts. Its report will be made within 60 days, if pos¬ 
sible, and will be acceptea as the basis of a new wage agreement, the 
effective date and duration of which shall also he determined by 
the commission.^’ 

As appears by said Report at page 14, claims advanced by the 
operators at the hearings held before said Coal Commission were as 
follows: 

156 “1. That the present system of collecting dues and initia¬ 

tion fees for the mine workers and enforcing the payments 
thereof by deductions from their earnings through the officers of 
the operators be abolished. 

12—3757a 
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“2. That the commission fix an equitable method for dealing with 
house rent charged mine workers and the price charged the miners 
for domestic coal. 

“3. That the commission recommend to the Congress of the United 
States the enactment of legislation requiring associations of em¬ 
ployees, which make contracts of employment with employers, to 
take such action as will make them legally responsible for the ful¬ 
fillment of the contracts so entered into. 

^^4. That the national offi'cers of the United Mine Workers of 
America and the national organization being parties to the making 
of the contract be required to assume re^onsibility for endo/cing the 
terms of such contracts in the various districts, notwithstanding the 
present limitations in the constitution of the United Mine Workers 
of America. 

“5. That the contract shall provide that time clocks or time de- 
^ ice 3 may be installed at mines and that the miners and inside day 
men be required to register wlien tliey enter or leave the mines and 
that the outside day force be requir^ to register when they arrive 
at or leave the mines. All men refusing to comply with sucli re¬ 
quirements to be subject to discharge. 

“6. That the commission in its award provide for the introduc¬ 
tion of devices or machinery which may sen^e to reduce the cost of 
coal and consequently the cost to the public for which there is no 
scale of wages in the then existing contract. 

“7. That whatever contract the commission works out or recom¬ 
mends should expire on the 31st of March, 1922; that contracts 
should expire in the sirring and should stand for a two-year period.’’ 

That on pages 19 to 24 of said report appears under the heading 
“History of the Controvei’sy” the following: 

“In considering the various claims of the miners and operators, 
we made an examination of the conditions which led up to the strike 
and found that the scale agreement of the central competitive field, 
effective from April 1,1914, to April 1, 1916, was merely a reaffirma¬ 
tion of the wage-scale agreement adopted April 1, 1912. 

“The 1916 new wage agreement w^ the result of a joint confer¬ 
ence which opened at Mobile, Ala., February 8,1916, and reconvened 
in New York City February 24, 1916. The agreement was con¬ 
cluded March 9, 1916, eft'ective April 1, 1916, and provided 
157 for the ending of the agreement on March 31, 1918. This 
agreement provided for an advance of three cents per ton at 
the basing points, plus eliminalion of the differential between the 
Pittsburgh thin vein and the rate then existing in eastern Ohio. It 
also provided for a universal adoption of the mine-run system of 
pay in the central competitive field and for a 5 per cent increase over 
existing prices on day labor, dead work, yardage, and room turning. 

“Following the adoption of this agreement, the full effect of the 
war, which had been raging in Europe since August, 1914, began to 
be felt in this country through increased cost of living resulting from 
purchases of supplies by the allied nations. 

“As a result of these increases in living costs and the sudden rise 
in the selling price of coal—due to the abnormal demand—^the miners 
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became dissatisfied with their wage rates, particularly in the eastern 
section of. the United Statens. The labor situation also became acute 
by reason of the fact that immigration had been cut off and the ab¬ 
normal demand for all kinds of production had caused a shortage 
of men, with the result that industries began bidding against each 
other for men by increasing wage rates or by paying bonuses. 

“This condition made itself felt in the mining industry in cen¬ 
tral Pennsylvania and certain of the West Virginia fields in the fall 
of 1916 and almost immediately spread throughout the country. The 
result of this was that in some sections, where bonuses w'ere not 
offered, the miners resorted to strikes to force their employers to meet 
the situation developed at the neighboring mine where a bonus had 
been voluntarily granted. 

“So serious did this situation become that in several large mining 
districts it threatened to wreck the entire joint relationship in con¬ 
tracts then existing between the operators’ association and the 
United Mine Workers of America. 

“To meet this situation an informal joint conference of coal op- 
errtors and coal miners of western Pennsylvania, Ohio, Indiana, and 
Illinois (the central ecompetitive field) met in Indianapolis, Ind., 
April 5 and 6, 1917. This informal conference resulted in the hold¬ 
ing of a formal intei’state joint conference of the central competitive 
field at the McAlpin Hotel, New" York City, April 12 to 17, 1917. 
This conference concluded an agreement bearing date of April 17, 
1917, effective April 16, 1917, to continue until March 31, 1918, 
and providing for an advance of 10 cents per ton on pick and ma¬ 
chine mining rates, and, on all day labor, an increase of 60 cents per 
day, including monthly men—no advance on dead work or yardage. 

“Following this agreement, with the continued demands of the 
warring nations for the products of the United States, the situation 
in the coal-mining industry, particularly as to selling prices and 
labor, kept growling more unsatisfactory, inasmuch as other industries 
kept bidding for labor—and the living costs continued to increase, 
with the effect of both mind's and operators forgetting their contract 
obligations—individual operators raising w"age rates or paying bo¬ 
nuses to attract labor from competing mines and the miners in 
158 other mines striking to force their employers to pay in¬ 
creased wage rates or bonuses. 

“In the meantime the country became alarmed over the situation, 
and an attempt was made, through Franklin K. Lane, Secretary of 
the Interior, to bring about a stable situation w"ith respect to selling 
prices of coal, which resulted in the formation of a coal.committee 
as part of the Council of National Defense, with Mr. F. S. Peabody, 
of Chicago, as chairman. This committee called a meeting of coal 
operators from all parts of the United States to convene in Washing¬ 
ton early in June^ 1917. As a result of this meeting there was 
promulgated by the committee a set of prices for bituminous coal 
throughout the United States, which was agreed to by the coal op¬ 
erators. 

“This agreement is known as the Peabody-I^ane agreement. The 
price agre^ upon was effective July 1, 1917. 
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July, the President, under the Lever law, fixed the prices at 
$*2 per ton f. o. b. mines, efi'ective August 20, 1917. 

“A Fuel Administrator was appointed August 21, 1917. This, 
of course, eliminated the production committee and Dr. H. A. Gar¬ 
field took full charge of the coal industr}^ of the United States. 

‘‘The situation had at that time again become acute, with the re¬ 
sult that a joint conference of coal operators and coal miners of the 
central competitive field was held in Washington, D. C., September 
25, 1917, which resulted in an agreement bearing date of October 6, 
1917, providing for an advance of 10 cents per ton on pick and ma¬ 
chine mining rates, and an advance of $1.40 per day to all day 
labor and monthly men, with a 15 per cent advance on yardage, 
dead work, and room turning. This agreement provided for an 
automatic penalty clause which was an extension of a practice in 
effect in several large districts and was subject to the following con¬ 
ditions : 

“This agi*eement is subject to and will become effective only on 
the condition that the selling price of coal shall be advanced by the 
United States Government surficient to cover the increased cost in 
the different districts affected and will take effect on the first day of 
the pay period following the order advancing such price. 

“It also provided, subject to the next biennial convention of the 
United Mine Workers of America, that the mine workers’ repre¬ 
sentatives agree that the then contract be extended during the con¬ 
tinuation of the war, but not to exceed two years from April 1, 1918. 
Following the adoption of this agreement, on or about October 27, 
1917, the United States Fuel Administrator issued an order increas¬ 
ing the selling price of bituminous coal 45 cents per ton, effective 
November 1, 1917, to cover the increase in wages provided in the 
aforesaid agreement. 

“In January, 1918, the biennial convention of the United Mine 
Workers of America met at Indianapolis, at which meeting the Wash¬ 
ington wage agreement was adopted by the convention. During 
August, 1918, the United Mine Workers of America again made 
appeal to the United States Fuel Administrator for a further increase 
in wages, due to the increased cost of living. 

159 “Dr. Garfield denied this request. 

“In February, 1919, Frank J. Hays, then president of 
mine workers, called a meeting of the international executive board, 
presidents of the different districts, and other representatives at In¬ 
dianapolis, which meeting was tenned a meeting of the policy com¬ 
mittee. This policy committee adopted a report, embodying the 
following demands: 

1. A substantial increase in wages. 

2. A six-hour day. 

3. Nationalization of coal mines. 

“The next important step was the interpretations placed upon the 
policy committee’s report by representative leaders of the United 
Mine Workers in different parts of the United States, which inter¬ 
pretations resulted in the formulation of demands of the United 
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Mine Workei's by the convention held at Cleveland, September 22, 
1919. 

“A joint conference of coal niinei’s and operatoi-s of the central 
competitive field was called at Buffalo, September 23, 1919. The 
miners submitted the demands of the Cleveland convention in writ¬ 
ing to the operatoi’s. The joint conference of the niinei’s and oper¬ 
ators recessed at Buffalo on October 2 and reconvened at Philadel¬ 
phia on October 9, 1919, to continue negotiations, but adjourned, 
sine die and without agTecineiit, on October 11, 1919. 

‘‘On October 15 Acting President John L. Lewis, of the United 
Mine Workei’s of America, sent out a strike order to the members of 
his organization, calling for cessation of mining operations on mid¬ 
night of October 31. 

“On October 17, W. B. Wilson, Secretary of Labor, invited a con¬ 
ference of the scale connnittee of oj)erators and minei’s to meet at 
liis office Tuesday, October 21. The scale committee of the opera¬ 
tors and minei’s met in Secretary Wilson’s otiice for four days, but 
on October 24 SecreUu’y Wilson stated that he had been unsuccessful 
in his efforts and that a further conference would be useless. 

“On November 1, 1919, the strike began. About 400,000 union 
miners walked out. About 200,000 nonunion miners remained at 
work. 

“In the meantime, on October 21, the Attorney Oeiieral filed a bill 
in equity in the United States district court of Indianapolis praying 
for an injunction restraining the miners from striking. Such an 
order was issued by Judge A. B. Andei’son, and was followed by a 
writ of temporary injunction dated November 8, under w’hich the 
union officers were ordereil to cancel and revoke the strike order, 
which order was accordingly revoked in a form approved by the 
court, but tbe men did not return to work and in effect the strike 
still continued. 

“President AVilson asked Fuel Administrator Uarfield to resume 
his duties on October 30. The Fuel Administrator at once put 
into effect an order I’estoring war-time fn’ices and distribution of 
both anthracite and bituminous coal. 


“Government maximum prices, which had beeil in effect during 
the war, had been suspended by an order of the Fuel Administrator 
dated January’ 18, 1919, effective February 1, 1919. (It must be re¬ 
membered that from February 1 until October 30, 1919, no restric¬ 
tions were in effect either as to prices or distnbution of bituminous 
or anthracite coal.) 

160 “Following the strike order more and more coal was seized 
by the Fuel Administrator and distributed by the Railroad 
Administration as the country began to feel the pinch of the strike. 
“All that time the miners took the stand that their contract with 


the operators had expired because the war, to all practical purposes, 
was ended, while the operators claimed that the miners had broken 
their contract, because they had agreed to work until April 1, 1920, 
or until peace was promulgated. 

“On November 18 Secretary of Labor W. B. AVilson issued an in¬ 
vitation to coal miners and operators from all the bituminous coal 



182 NAT. COAL ASSN. ET AL. VS. PEYTON GORDON ET AL. 

producing fields of the United States to meet at Washington, and a 
conference was held at which the Secietary of Labor made several 
suggestions: First, that a general joint conference of all the fields 
of the United Suites be held. Second, that the central competitive 
field hold its joint conference and the other producing districts hold 
their joint conference concurrently with the central cornpetitiye field. 
Third, that the central competitive field take up and l^egin nego¬ 
tiations again. The third of these propositions was accepted and the 
joint conference was again convened. 

^‘On November 20 the operatois made a proposition giving an ad¬ 
vance of 15 cents per ton on pick and machine mining and 20 |>ei 
cent on day work, conditioned upon the Fuel Administrator gTanting 
an increase in selling prices. This offer was rejected by the miners, 
who reiterated their original demands. These ivei'e modified the 
next day, November 21, by a demand for a 40 per cent increase, 
which was immediately vot^ down by the operatoi*s. Following thi5 
Secretaiy Wilson ended the meeting by submitting a proposition 
providing for an increase of 31.61 per cent to the wages of the 
miners. 

“On November 24, 1919, Dr. Garfield appeared before the joint 
committee and enunciated the following principles: 

“(1) The public must not be asked to pay more than it is now 
paying for coal unless it is necessary to do so in order to provide 
leasonable wages to the mine workers and a reasonable profit to the 
operators. 

“(2) The arrangement entered into between the operator, the 
mine workers, and the Fuel Administrator, with the sanction of the 
President of the United States in October, 1917, was intended to 
equalize the wages of all classes of mine workers* and to be sufficient 
to cover the period of the war, but not beyond March 31, 1920; hence 
the only increase in cost of living which can now be considered is 
the increase above that provided for by the average increase in 1917; 
that is to say, the average total increase in pay over the 1913 base, 
wliich was tne base considered in 1917, should not exceed the pres¬ 
ent average increase in the cost of living over the same base. It is 
also to be consideted that the cost of living will fall rather than rise 
during the next few years. 

“(3) The maximum prices fixed by the Government on 
161 coal were calculated to increase production of coal for war 
purposes. Coal was basic and the increase imperative. The 
public ought not be asked to pay and will not now pay the increase 
over normal profits then allowed for the purpose of stimulating 
production. 

“:(4) Any increases in wages now arrived at on the basis of the 
foregoing principles should be borne by the operators or the public 
or both, as may be determined by the application of these principles, 
and should take effect as of the date when the men returned to 
work.' 

“(5) The needs of the United States are not alone to be consid¬ 
ered ; Europe is in desperate need of coal and should have all that 
we can spare. 
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*‘On Wednesday, November 26, Dr. Garfield stated his conclusions 
as follows: 

‘^Dr. Garfield: Having previously laid before you the line of action 
to be pursued by the Fuel Administration, and later the principles 
which were governing us, I bring you to-night the conclusions. On 
the 24th instant I announced that the public must not be asked to 
pay more than it is now paying for coal unless it is necessary to do 
so in order to provide reasonable wages to the mine workers and a 
reasonable profit to the operator. Careful investigation forces me 
to the conclusion that, in accordance with this and other principles 
set forth in the statement of November 24, the public must not be 
required to pay any increase in coal prices at this time. 

• “Applying the principles set forth in paragraph 2 of the statement 
of November 24, when the average increases in wages since 1913 
for the various classes of mine workers are deducted from the in¬ 
crease in the cost of living since that time, we arrive at the amount 
of additional increase in wages, justifiable at the present time. I 
have taken the figures of the Bureau of Labor Statistics for both 
cost of living and for the weighted averages of wage increase. Ac¬ 
cording to these figures the cost of living has risen 79.8 per cent 
since 1913, and the amount necessary to bring the average wages of 
mine workere up to this point at the present time is 14 per cent. 

“The miners rejected this proposition, but were willing to accept 
the Wilson proposition. The operators immediately issued a state¬ 
ment accepting the proposition of Dr. Garfield. 

“The strike still continued, and on December 3 Dr. Garfield issued 
an order restricting the use of coal to essential puri)oses. 

“In the meantime the leaders of the United Mine Workers were 
summoned to appear* before Judge Anderson on December 9 to' 
answer charges of contempt of court in not obeying the court’s or¬ 
ders to stop the strike. 

162 “On December 6 an understanding was reached for the set¬ 
tlement of the strike controversy which was accepted by the 
miners in their conference at Indianapolis, December 10. 

“Work was resumed as sooir thereafter as possible. 

“Dr. Gar-field then resigned as Fuel Administrator and on Decem¬ 
ber 20 the President created this commission, with power-s and duties 
as previously outlined herein.” 

That on page 35 under the heading “Agreements” appears the- 
following: 

“We recognize that joint agreements resulting from conferences 
should be carried out fully and frankly by both parties, and that 
every proper assurance to this end should be given, since it is ob¬ 
vious that all attempts at amicable settlements of controversies will 
now and forever be futile unless the principle is once and for all 
established that agreements entered between employei-s and em¬ 
ployees are binding upon both parties and are not to be considered , 
as mere scraps of paper. For that reason we believe that the fulfill- 
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ineiit of joint agreements entered into in any given district should 
also be guai’anteed by the national oHicers of the United Mine Work¬ 
ers of America, and that it should be the duty of the oflicei*s of the 
national organization, as well as that of the oflicei*s of the district, 
to see that all such agreements aie carried out both in letter and in 
spirit—this particularly because we recognize that strikes in the coal 
industry' are of serious moment to the whole people. 

“The loss in the recent strike to the men, to the o|X‘ratoi’s, and to 
the public cannot be determined, as stoppage in production struck 
close to the roots of all industry and the welfai'e of the people. The 
loss to the men and to the public was an actual and complete loss; 
the loss to the operators may in part at least be passe<l on to tlie 
public. 

“We undei'stand thoroughly that the constructive work of the 
joint wage conference has been caiTied on for 30 yeai*s, and we as¬ 
sume that in the future as in the past most of the points of dilference 
between the miners and operators will be adjusted by tliis boily, 
but, we believe that as the last resort some additional method should 
be devised under which strikes could not be called unless and until 
questions in controversy have been submitted to some form of tri¬ 
bunal, board, or commission in case the parties to the controversy 
and the joint wage conference have finally failed to settle tlie (pies- 
tions at issue. Such tribunal, board, or commission should im¬ 
mediately undertake the investigation of the questions involved and 
should publish within 60 days its finding of facts, if not unaniuKMis, 
then in separate reports; and pending such report, no general strike 
should be called; provided, however, that if no report is published 
within the designated period, the retarding of the strike shall end. 

“The President’s industrial conference has recommended the set¬ 
ting up of machinery which will, if established, be available 
163 to handle such questions, and the plan outlined by this con¬ 
ference provides for the filing of agreements. 

“Therefore, our conclusion is: 

“That if and when, during the life of the agreement to be drawn 
by the joint wage'conference, and to be j)redicated upon this report, 
such boards and tribunals as may be recommended by the President’s 
industrial conference are set up, they should be employed in con¬ 
nection with the investigation of questions of controversy between 
miners and operatoi*s, and, in the event that no such machinery is 
created, that a board of inquiry and adjustment for the bituminous 
coal industry should be created and maintained under the joint 
agreement—this board to consist of a chairman and two other repre¬ 
sentatives of the public appointed by the President, two represenhi- 
tives of the mine workers selected by the mine workers, and two 
representatives of the mine owners selected by the mine owners, and 
that matters of controversy between the bituminous coal miners and 
operators be submitted thereto, the expenses of such board to l)e 
borne by the operators and the miners equally.” 

That on pages 53 to 57 appears the following under the heading 
^The Award”: 
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“We hereby award that all the terms, conditions, and provisions, 
mining rates, and wage schedules in ellect on October 31, 1919, in 
what is known as the Washington agreement, dated October 6, 1917, 
and the agreements preceding the Washington agreement, to which 
the Washington agreement is supplemental and upon which it is 
predicated, applying to the central competitive held and the outly¬ 
ing districts, shall he written into the agreement for which these 
findings constitute a basis, except as the same may be modihed by 
the awards and recommendations hereinafter set forth. 

“As a modification of tlie terms ()f Ihe agreements above recited, 
we award: 

“A. That the following specific awards shall constitute the Uusis 
upon which wage agreements in all districts shall be predicated. 
They are not subject to negotiations, but shall be written into all 
agi’cements and schedules of wages. 

“B. That the 14 per cent average increase in wages fixed by the 
United Stales Fuel Administration shall be eliminated on March 
31, 1920, and in lieu thereof the wage scnle of the Washington 
agreement, referred to, shall be incieasi'd as set forth herein. 

“C. That the agreement for which this award constitutes a basis 
shall take efi'ect April 1, 1920, and continue in effect up to and in¬ 
cluding March 31, 1922. 

“D. That the mining prices for mining mine-run coal, pick and 
machine, shall be advanced 24 cents ])er ton. 

“F. That in the block-coal field of Indiana, and in other localities 


that are still on the sereened-coal base, the usual methods of apply¬ 
ing the tonnage rates shall continue. This also has its ap- 
164 plication to districts that have a joint understanding in ap¬ 
plying wage increases to low .coal. 

“F. That all day labor and monthly men (the advance to monthly 
men to be based on an average of the usual number of days he is 
required to work in a month), except trappers and other boys, be 
advanced $1 per day. Tra])pers and lx)ys rtveiving less than men’s 
wages to be advanced 53 cents per day. 

“G. lliat all yardage, dead work, and room turning be advanced 
20 per cent: Provided, however. That nothing shall prevent the 
representatives of the miners and operators in any district, in joint 
conference, from taking the flat equivalent of the 20 per cent and 
applying it to yardage, dead work, and room turning, if by so doing 
they will make for uniformity ami maintain the differentials. Fail¬ 
ing, however, to agree to such ai)plieation, then the 20 per cent shall 
be applied on the existing rates, effective October 31, 1919. 

“H. That the decisions, Avhich hereinbefore appear in the body 
of this report and which are hereinafter summarized, are- to be in¬ 
corporated, according to the letter and spirit of the said decisions, 
in the agreements to be drawn l>etween the miners and operators; 
and that the said decisions shall constitute the basis upon which the 
wage agreements in all districts .shall be predicated. They are not 
subject to negotiations, but shall be written into all agreements and 
schedules of wages. However, the several joint-scale committees 
may, by mutual agreement, make such proper adjustment of local 
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conditions as may come within the terms and scope of this award, 
and of the Washington agreement, dated October 6, 1917, and of the 
agreements preceding the Washington agreement, to which the 
Washington agreement is supplemental, as more fully set forth in 
clause No. 6 of the joint agreement of the central competitive field, 
dated March 9, 1916. These decisions are summarized as follows; 

1. That the fulfillment of the agreement to be entered into shall 
be guanuiteed by the international union, and the fultillnient of 
joint agreements entered into in any district shall also be guaranteed 
by the officers of the international organization, as well as by the 
oflicers of the district, and it shall be their duty to see that all such 
agreements are carried out both in the letter and in the spirit. 

2. Tliat the eight-hour day in effect on October 31, 1919, in what 
is known as the Washington agreement, dated October 6, 1917, and 
the agreements jireceding the Washington agreement, to which the 
Washington agreement is sujiplemental, applying in its central com- 
j»elitive field and outlying districts, shall Ik? written into the agree¬ 
ments for which these findings constitute a basis. 

3. That the pushing of cai*s, loaded or empty, by the mine workers 
is natural to the industry and is .an integral part of the day’s work, 
and that through the negotiations of 30 years this work, where 
practiced, has been paid for in general in the tonnage rates. 

4. That pending the joint district agreement between the 
Kio miners and operators covering a fair schedule of rates for 
piece-work or tonnage operation of any new device or ma¬ 
chinery, the right of the operator to introduce and oi>erate any such 
new device or machinery shall not be questioned, and his selection 
of such men as he may desire to conduct tests with or operate such 
device or machinery shall not be in any way interfered with or ob¬ 
structed by the minei*s or their represeiitativas, provided the wages 
offered are at least equal to the established scale rates for similar 


labor. 

The o|)erator shall be privileged to pay in e.xcess of the estab¬ 
lished scale rates of pay without such excess pay being considered 
as establishing a permanent condition for the operation of said 
device or machine. 

After the de\'ice or machine shall have passed the experimental 
stage and is in shape to be introduced as a regular component part 
of the production of coal, then for the purpose of determining a 
permanent scale of rates (such rates to continue until the joint scale 
conference above referred to fixes a scale) for operating such device 
or machine the mine workers may have a representative present 
for a reasonable time to witness its operation, after which a schedule 
of i-ates shall be determined by mutual agreement, which scale shall 
be concluded within 60 days after a fair test has been made. 

“The test will disclose the labor-saving in the cost of producing 
coal, out of which labor-saving the mine worker shall receive the 
equivalent of the contract rates for the class of work displayed, plus 
a fair pro[)ortion of the lalK)r-saving etfected. 

“In like manner new or untried systems of mining; for instance, 
long wall, retreating long wall, or the panel system may be intro- 
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duced by the operator for the purpose of conservation, increasing 
production, the lessening of cost, or in the interest of safety without 
liis right to make such cliange l^eing abridged: Provided, however. 
That for this class of work the mine worker shall in the same man¬ 
ner receive the equivalent of the contract rates for the class of work 
displaced, plus a fair proportiijii of the labor-saving affected. 

“5. That a commission be selecte^l by the scale committee of 
minei*s and operators in the central competitive field, respectively, 
which shall study the differentials hereinafter set forth as to work¬ 
ing conditions, wage earnings, production costs, and competitive 
relations, as well as the check-off system of collecting dues for the 
United States Mine Workers of America, the award of such com¬ 
mission to become j>art of the wage agreements in the districts af¬ 
fected. 

“The commission shall consider: 


a. The differential between pick and machine mining rates in 
Indiana. 


h. Tlje thick and thin vein differential in the Pittsburgh district. 
c. The seven-cent machine differential in Illinois. 


100 d. The differential in tonnage rates in southern Illinois. 

e. The discontinuance of the check-off system of collect¬ 
ing dues for the United Mine Workers of America. 

“We furthermore recommend that this commission shall be com¬ 


posed of eight members, one mine worker and one operator from each 
district in the central comi>etitive field; also that the expense of this 
commission shall be borne by the mine workei's and operators af¬ 
fected, each paying one-half; and that the commission so constituted 
shall make a report to the regular joint conference of the central 
competitive field, to be held at the expiration of the agreements 
based upon this award. 

“6. That if and when, during the life of the agreement to be 
drawn by the joint wage conference (which agreement is to be predi¬ 
cated upon this report), such boards and tribunals as recommendeil 
by the President’s industrial conferences are set up, they shall be 
employed in connection with the investigation of (pievstions of con¬ 
troversy between miners and operatoi*s: Provided, however, That 
in the event that no such machinery is created, that a board of in¬ 
quiry and adjustment for the bituminous coal industiy shall be cre¬ 
ated and maintained under the said joint agreement—this board to 
consist of a chairman and two other representatives appointed by 
the President; two representatives of the mine workers selected by 
the mine workers; and two representatives of the mine operatoi's 
selected by the mine operatoi-s—and that matters in controversy 
between the bituminous coal miners and operators be submitted 
thereto; that the expense of such board be borne by the mine work¬ 
ers and operators equally; and that such tribunai, board, or com¬ 
mission shall immediately undertake the investigation of the ques¬ 
tions in controversy, and shall publish within 60 days its findings 
of fact, and if not unanimous, then in separate reports, and that 
pending such report no general strike shall be called: Provided, 
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however. That if no report is published within the designated period, 
tlien a retarding of the strike shall end. 

“7. That the price at which house coal shall be furnished the 
mine workers at the tipple shall be determined )\v adding to the 
price in effect on October 31, 1919, the average percentage allowed 
as an increase on the wage scale, to wit, 27 per cent, and that when 
the coal is delivered to the minei's' liouses by the operator the actual 
cost of delivery shall be added. 

“(S. That for the purpose of the new agreement the prices charged 
the miners for blacksmithing shall be on the basis of existing con¬ 


tracts; providing, however, that-the maximum charge shall not ex¬ 
ceed three-fouiihs of 1 per (*ent of the minei*s’ gross earnings. 

‘‘9. That explosives shall be furnished the minei-s at cost, which 
is to include handling, transportation, and insurance. 

“10. That since the mineis and operatoi’s have agreed in joint 
conference to the establishment of a joint commission for 
1()7 the ]>urpos(' of inakino: an investigation within the Kanawha, 
Paint Creek, and Cabin Creek fields for the |H)ssible cornx’- 
ti(»n of inequalities in order to bring about a more uniform condi¬ 
tion. but have had no opportunity to present their report to the 
joint conference, and as both the operatoi*s and miners have asked 
that the findings of this commission l>e written into the new joint 
agreement, which is to be ])redicated on this re|>ort, we direct that 
the mine workers and operators compose their differences in har¬ 
mony with the report of the joint commission referred to, and that 
the findings of that conmiissioii be written into the agreement. 

“11. That the mine workers of district No. 12, Illinois, and the 


Illinois Coal Producers’ Association, respectively, shall each select 
two members of a joint commission to study the situation in north¬ 
ern Illinois, Assumption, 111., and Decatur, Til., as to wage earn¬ 
ings, working conditions, production costs, and comj)etitive relations, 
which commission shall report its findings to the next regular joint 
conference of the Illinois mine workers and operatoi*s following the 
expiration of the agreement for which this award constitutes a 
basis. The expense of this commission shall be borne by the mine 
workei’s and operators affected, each paving one-half. 

“12. That the United Mine Workei’s of District No. 10, Washing¬ 
ton, and the Washington Coal Producei’s’ Association, respectively, 
shall each select two members of a commission and the four mem¬ 


bers so selected shall a[)point an experienced mining engineer, who 
shall also be a member of the commission. This commission shall, 
within 30 days from appointment, investigate and report to the joint 
conference of mine workers and operatoi*s of the State of Washing¬ 
ton, the effect of the application of the awai’ds lierein set forth to tlie 
agreements and wage scliedules in that State. In the meantime, the 
awards herein shall not applv in Washington. The expenses of this 
commission shall be borne by the mine workers and operatoi-s af¬ 
fected, each paying one-half. 

“I. That the above summaiy shall in no way modify the de¬ 
cisions and awards set out in this report.” 

And this affiant further says on information and belief that the 
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President, after the making of said award hy said Bituminous Coal 
Commission requested the i)ituminous coal operators to attend a 
conference with representatives of tlie United Mine Worker's of 
America and to enter into a wage scale agreement for the future 
in accordance with the recommendations of the aforesaid 

168 wage commission and that said bituminous mine operators 
declined to enter into said conference with said representa¬ 
tives of said United Mine Workers of America until they had been 
advised by the Department of Justice of tlie Ihiited States that it 
would be" lawful for them so to do, and that thereupon Ralpli 
Crewes, attorney for the operators, called upon C. B. Ames, first 
Assistant Attorney General of the IJiited States, and received from 
him a letter signed in his official cjipacity and reading as follows: 

“You advise me that pursuant to the request of the President the 
representatives of the Bituminous Coal Operators and Miners are 
to meet on next Monday for the purpose of negotiating a new wage 
agreement, pursuant to the recommendations of the United States 
Bituminous Coal Commission, submitled to the President under date 
of March 18, 1920. You further advise that, because of the indict¬ 
ment which has been returned by a Grand Jury to the United States 
District Court for the District oi' Indiana, that a question has been 
raised by some of the parties concerned as to whether the making 
of such an agreement as has been recommended by the Commission 
would be regarded by the Department of Justice as a violation of 
law. 

“While the Department of Justice is not authorized by law to 
give advice to private citizens, under all the circumstances I think 
it is proper for me to authorize you to say to the representatives of 
the minei's and operators that the Department does not think it 
would be a violation of law for the miners and operators to make 
the contract recommended hy the United States Bituminous Coal 
Commission.’’ 

And that at the conference held at the City of New York, March 
30th, 1920, at the instance and request of the President of the 
United States as aforesaid, the representatives of the coal mining 
operatoi-s of said central competitive field and the representatives of 
said United Mine Workers of America entered into a new wage 
agreement dated on or about the 31st day of March, 1920. 

And this affiant further says that “collective bargaining’’ be¬ 
tween employers and employees such as is referred to in the 

169 aforesaid Bill of Complaint and illustrated by the -making 
of the aforesaid agreement between the coal mining operatoi*s 

and employees on or about the 31st day of March, 1920, has as this 
affiant is informed and believes been repeatedly sanctioned and ap¬ 
proved by representatives of the United States Government, as for 
example in the report of the War Labor Conference Board to the 
Secretary of Labor of the United States, dated March 29th, 1918, 
in which report said Board sets forth among the principle and 
policies to govern relations between workers and employers in war 
industries the following: 
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“(1) The right of \vorkei*s to organize in trade unions and bar¬ 
gain collectively through chosen representatives is recognized and 
affirmed. This right should not be denie<l, encroached upon, or 
interfered with by the employers in any manner whatsoever. 

“(2) The right of employers to organize in associations or groups 
and to bargain collectivelj' through chosen representatives is recog¬ 
nized and affirmed. This right shall not be denied, encroache<l 
upon or interfered with by the workers in any manner whatsoever.’^ 

That said report of the Secretary of I^hor was appended to and in¬ 
cluded in a proclamation 1»3^ the President of the United States dated 
April 8th, 1918 in which among other things he said: 

“The principles to be observed and the methods to be followed 
by the National Board in exercising such powders and functions and 
perfonning such duties shall be those specified in the said report of 
the War Labor Conference Board dated March 29, 1918, a complete 
copy of wffiich is hereunto appended.” 

170 And thereafter similar approval of the principle of collective 
bargaining in respect to all war industries was expressed by 
the National War Labor Board in its report to the. Secretary of Labor 
for the 12 months ending May 31st, 1919, and particularly at ptiges 
43 52, 53 and 121 thereof to which public document reference 
is hereby expressly made. Said principle was, as this affiant is in¬ 
formed and believes, repeatedly applied to the awards of the Na¬ 
tional War Labor Board. 

And further affiant sayeth not. 

RALPH C. BLAHA. 

Subscribed and sworn to before me this 21st day of i^ril, 1921. 
[sEAL.l L. E. BOWEN, 

Notary Public. 


State of Illinois, 

Cook County, 

I, Robert M. Sweitzer, County Clerk of the County of Cook, do 
hereby certify that I am the lawful custodian of the official records 
of Notaries Public of said County and as such officer am duly au¬ 
thorized to issue certificates of magistnicy, that L. E. Bowen, whose 
name is subscribed to the annexed Jurat, was, at the time of signing 
the same, a Notary Public in Cook County, duly commissioned, 
swoni and acting as such, and authorized to administer oaths and 
fo take acknowledgments and proofs of deeds or conveyances of 
lands, tenements or hereditaments, in said State of Illinois, 
171 all of which appears from the records and files in my office; 

that I am well acquainted with the handwriting of said No¬ 
tary, and verily believe that the signature to the said Jurat is 
genuine. 
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III testimony whereof I have hereunto set my hand and affixed 
the seal of the County of Cook at my office in the City of Chicago 
in the said County tins —21st day of April, 1921. 

[seal.] ROBERT M. SWEITZER, 

County Clerk, 

Affidavit of Arthur KUny. 

Filed April 25, 1921. 

State of Indiana, 

County of Vigo, ss: 

Arthur, Kling, being duly sworn, on oath deposes and says that 
he is a resident of the city of Terre Haute, in the county and state 
aforesaid and that on or about Tuesday, March 16th, 1920, he talked 
with L. Ert Slack, Special Assistant to the Attorney General, one of 
the attorneys then in charge on behalf of the United States of the 
case of United States v. Armstrong, being No. 1446 in the District 
Court of the United States for the District of Indiana, which case 
had been begun on or about March 11, 1920, by the return of an 
indictment under the Act of Congress known as the Lever Law 
against some 120 defendants therein named, and that said Special 
Assistant to the Attorney General Slack, then stated to this 
172 affiant that the conversation between them was not in any 
sense to be considered as confidential and that the parties 
defendant were entitled to know, in a general way, the theory of the 
charge against them and to be fully advised in that regard. Mr. 
Slack then analyzed the aforesaid proceeding under said indictment 
about as follows: 

It is the theory of the Government that the manner and method 
of joint dealing between operators and minei’s as practiced in all 
j)ast wage conferences have been illegal. The present indictment, 
however, begins w’ith August 10th, 1917, the date of the passage 
of the Lever Act. Included in the scope of that indictment are all 
joint dealings and all acts done in pui*suance of joint dealings from 
August 10th, 1917, to date. This of course would include every 
conference held since August 10th, 1917, and in fact would vir¬ 
tually include within its scope the whole conduct of the coal industry 
both on the part of operators and of miners since August 10th, 1917. 
It is therefore an inquiry into the industry as a whole throughout 
that whole period. 

Mr. Slack further said in substance: 

That it would be the theory of the Government that pertinent 
evidence tending to show any transaction or any act or any neglect 
in, the industry in either of its phases would be admissible on hear¬ 
ing so that in effect it may be said that everything which has per¬ 
tained to the production and distribution and sale of coal in that 
period of time will be in inquiry. 


192 


NAT. COAL ASSN. FT AT.. VS. PEYTON OORPON ET AL. 


He further stated the theory of the Government to be that 
17^5 the Washington Wage Conference of 1917 was illegal just as 
in turn the Buflalo, Pliiladelphia and later Washington con¬ 
ferences were illegal. He stated that it was the intention and desire 
of the Government hv this proceeding and by its inquiiy to lay down 
and establish the lines within which collective bargaining can be 
practiced in any given industry. In other words, the effect of it 
would be to bring into sharp relief the practices which can he legally 
indulged in and the practices which cannot he legally indulged in if 
(collective bargaining is indulged in at all. 

Tn the course of this convei'sation affiant stated to Mr, Slack that 
it looked to him that the effect of the theory of the Government if 
established would be to prevent a conference being held between 
operators and miners to carry into effect the recommendations which 
it is stated have been made by the Wage Commission at Washington 
and that the effect of that would be to automatically stop the produc¬ 
tion of coal April 1st (1920) because of there being no renewal of 
contract and no contract being made. 

Mr. Slack^s answer to this was that there never would again be 
a joint conference between operators and miners of the character 
which had previously been held if the contention of the Government 
is sustained; that the award of the Wage Commission would itself 
be a contract and there would be no necessity for a point conference 
to enter into a contract; that there would he no stoppage of work on 
April 1st, but that the award made by the Commission would 
174 furnish the contract under which production would continue. 

And further affiant sayeth not. 

A. R. KLING. 

Subscribed and sworn to this 21st day of April, 1921. 

[SEAL.] FLORENCE M. HAUCK, 

Notanf Public. 

My com. exp. Oct. 2, 1923. 


Affidavit of E. M. Alvord. 

Filed April 25, 1921. 

♦ ♦ ♦ ^ ‘ jjt 

District of Columbia, ss : 

E. M. Alvord, being duly sworn, on oath deposes and says, that 
he is now and at all times hereinafter mentioned has been a resi¬ 
dent of the District of Columbia and Assistant to the Director Gen¬ 
eral of Railways, said Director General being designated by the 
President under the provisions of the act of Congress known as tlie 
Transportation Act. 

And this affiant says that in the month of June or July, 1920, 
J. F. McGee, special representative of the Governors of the States of 
Minnesota and North Dakota, called at the office of this affiant at 
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the suggestion, as this affiant is informed and believes, of tlie Honor¬ 
able Joseph F. Tumulty, Secretary to President Wilson, and stated 
to this affiant that the people of the State of Minnesota and of other 
states in the northwOvSt were threatened with a serious short- 
17o age of hituminous coal due to the fact that the usual volume 
of coal shipped to said northwest states via the Great Lakes 
had not been moving to said states during the preceding months of 
the year 1020 since the opening of navigation .and that unless some 
relief was found at once and.shipments to the northwest greatly in¬ 
creased before the close of Lake navigation, a most serious condition 
would develop during the ensuing winter in that section due to the 
shortage of bituminous coal. 

And this affiant further savs that at a second conference with said 

4 

Judge McGee at the office of this affiant, at which Mr. W. H. Grover- 
man of Minneapolis, Secretar}^ of the Northwest Coal Dock Operators 
Association, was also present, this affiant was further advised con¬ 
cerning the then-existing and threatened coal shortage in the north¬ 
west. 

That as a result of the information obtained by this affiant from 
these conferences and other sources this affiant was then led to be¬ 
lieve and still believes that there was serious danger of a coal short¬ 
age in the northwest and this affiant believed that it was necessary 
that steps should be taken immediately to relieve that situation and 
increase the shipments of coal to that section of the country. 

That thereupon this affiant requested a conference with John 
D. A. Morrow, 'V^ice-President of the National Coal Association and 
reported to said Morrow what had been stated to this affiant by said 
McGee and Groverman as aforesaid, and appealed to said Morrow 
for assistance in working out some plan for the relief of the 
170 northwest. That subsequently this affiant, at his own sug¬ 
gestion, arranged a conference with Col. Daniel R. Wentz of 
Philadelphia, President of the National Coal Association, and Daniel 
Willard, President of the Baltimore & Ohio Railroad Company and 
Chairman of the Advisory Committee of the Railway Executives, 
and then stated to said Col. Wentz and Mr. Willard that in the 
opinion of this affiant it was absolutely necessary that the coal 
operator of the country, represented by Col. Wentz as President of 
the National Coal Association, and the railway executives, repre¬ 
sented by Mr. Willard, cooperate immediately in an effort to ship to 
the northwest greatly increased amounts of bituminous coal. That 
subsequently, as this affiant is informed and believes. Col. Wentz 
and other representatives of the National Coal Association, and Mr. 
Willard and other representatives of the railways, did, pursuant to 
the suggestions made by this affiant as aforesaid, meet and confer 
about the best means to be adopted for the relief of the northwest 
states from the existing and threatened coal shortage. At these con¬ 
ferences aforesaid with Mr. Morrow, Col. Wentz and Mr. Willard, 
affiant also stated that in his opinion some similar cooperation be¬ 
tween the coal operators and the railway executives would be neces¬ 
sary to relieve the emergency in the New England states where, as 

13_^757a 
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this affiant had been informed and believed, there was also an exist¬ 
ing and threatened coal shortage. 

That this affiant at one of the earliest of the conferences above 
referred to told Judge McGee and Mr. Groverman that in the opinion 
of this affiant the Interstate Commerce Commission had authority 
under the provisions of the Transportation Act to enter orders 
177 which would afford relief to the northwest in the then emer¬ 
gency and that this affiant is infonned that certain so-called 
priority orders, known as Orders No. 10 and 11, were after the con¬ 
ference above mentioned between representatives of coal operators 
and railway executives duly entered by the Interstate Commerce 
Commission. 

And this atliant further says that in entering into the conferences 
which he had as aforesaid and in the suggestions that he made thereat, 
he was acting witli the knowledge and approval of the Honorable 
Joseph F. Tumulty, Secretary to the President and as the special rep¬ 
resentative of the President of the United States. 

And further this affiant saveth not. 

E. M. ALVORD. 


Sworn to and subscribed before me this 23 day of April, 1021. 

C. C. CROWE, 

[seal.] Notary Public. 

My Commission expires April 13, 1925. 


Affidavit of II. A. Garfield. 

Filed April 25, 1921. 

• * 
State of New York, . 

County of New York, ss: 

H. A. Garfield, being fii-st duly sworn, deposes and says that he is a 
resident of Williamstown in the state of Massachusetts, and that 
on August 23, 1017, he was appointed United States Fuel 
178 Administrator by the President of the United States and was 
authorizeel and directed by the President to carry into effect 
the provisions of the Act of Congre.ss known as the Fo^ and Fuel 
Control Act, approved August 10, 1917, in so far as the said act 
related to fuel, and that he remaine^l United States Fuel Adminis¬ 
trator until December 12, 1919. 

Affiant further says that within a few days after his appointment, 
J. H. Wheelwright W. K. Field, Rembrandt Peale, John D. A. 
Morrow and several other persons connected with the bituminous 
coal industry called on him, and that Messrs. Wheelwright and 
Field stated to affiant on that occasion that the object of their 
visit was to ascertain whether in the opinion of affiant a national 
organization of the producers of bituminous coal, the character and 
purpose of which they described, would be helpful to affiant in the 
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performance of his official duties; that the formation of such an 
organization had been discussed and considered among the producers 
of bituminous coal, but that they did not wish to proceed further 
with the plan without affi'ant’s approval. 

Affiant further says that in reply to this statement he suggested 
that no further steps be taken with regard to the jiroposed organiza¬ 
tion until affiant had selected his official advisei's and more definitely 
formulated his own plans, and that the conference adjourned with 
the undei’standing that affiant would take the matter of said proposed 
organization uj) again at a later date; that affiant is informed and 
believes and therefore states that his suggestion was adopted and that 
nothing further was done towards organizing the producers 

179 of bituminous coal until some weeks later when affiant 
advised the i)ersons who had }>articipated in the interview 

above described that in his judgment such an organization as they 
had proposed would be of assistance to him in the performance of 
his duties, and the National Coal Association was thereupon or¬ 
ganized. 

Affiant further s-tates that he believed then and now believes that 
it was the purpose and intent of the persons concerned in the forma¬ 
tion of said Association to cooperate fully and honestlj' with the 
Government of the United States and with affiant as Fuel Admin¬ 
istrator, in meeting tlie existing national emergency, and that he did 
in fact receive such cooj)eration from said National Coal Associa¬ 
tion throughout the period in which he exercised control of the coal 
industry; that during the earlier ]^art of this period, before the 
Fuel Administration was completely organized, the Association was 
especially useful to affiant as a means of obtaining prompt and re¬ 
liable information as to conditions affecting the production and dis¬ 
tribution of bituminous coal, and of transmitting affiant’s orders and 
directions to the producers, and that the Association also cooperated 
effectively with the Fuel Administration in the work of increasing 
the production of coal, and that to the best of affiant’s knowledge and 
belief the influence of said National Coal Association was constantly 
exercised with the producers of bituminous coal for the purpose of 
securing their cooperation with the Fuel Administration and their 
obedience to affiant’s orders and regulations. 

Affiant further states that one of the most difficult and complex 
problems of the Fuel Administration was that of securing the 

180 proper distribution of the available supply of coal; and that 
after careful consideration and thorough investigation affiant 

appointed John D. A. Morrow' early in 1918, as Director of the 
Distribution Division of the Fuel Administration; that although Mr. 
Morrow was at that time Secretary of the National Coal Association, 
the suggestion that he should be ])laced in charge of the Distribution 
Division came to affiant originally from a member of the organiza¬ 
tion of Pickands, Mather & Company, which is engaged in the iron 
business, and that this suggestion was strongly indorsed by Mr. 
Edward N. Hurley, then Chairman of the United States Shipping 
Board, and that in consequence of these recommendations affiant 
took up with Mr. W. K. Field, who was then President of the Na- 
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tional Coal Association, the question of the transfer of Mr. Morrow^a 
services to the Fuel Administration, and arranged for such transfer; 
that Mr. Morrow perfected the organization of the Distribution Divi¬ 
sion and managed and directed it faithfully and with mai'ked ability 
and efficiency, and to the entire satisfaction of affiant, until govern¬ 
ment control of the coal industiy was suspended in 1919, at which 
time he returned to the service of the National Coal Association. 

H. A. GARFTEIJ). 


State of New York, 

County of New York, 

Subscribed and sworn to before me this 23rd day of April, A. D. 
1921. 

WM. BULMAN, 

SEAL. I Notary Public in and for the County 

of New York, State of New York. 


Notary Public, New York County No. 304. 
New York Register No. 2197. 

My commission expires Mar. 30, 1922. 


181 No. 52108, Series K. 

State of New York, 

County of New York, 

I, William F. Schneider, Clerk of the County of New York, and 
also Clerk of the Supreme Court for the said County, the same being 
a Court of Record, do hereby certify, that AVm. Bulman, whose name 
is subscribed to the deposition or certificate of the proof or acknowl¬ 
edgment of the annexed instrument, and thereon written, was, at 
the time of taking such deposition, or proof and acknowledgment, 
a Notary Public in and for such County, duly commissioned and 
sworn, and authorized by tlie laws of sfiid State, to take depositions 
and to administer oaths to he used in any Court of said State and for 
general purposes; and also to take acknowledgments and proofs of 
deeds, of conveyances for land, tenements or hereditaments in said 
State of New York. And further, that I am well acquainted with 
the handwriting of such Notary Public, and verily believe that the 
signature to said deposition or certificate of proof or acknowledgment 
is genuine. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of the said Court and County, the 23 day of Apl. 1921. 

WM. F. SCHNEIDER, 

Clerk, 


[seal.] 
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Affidavit of Ru^h C. Butler. 

Filed April 25, 1921. 

4 ^ + 

Rush C. Butler, being duly sworn on oath deposes and says that 
he is a member of the firm of Butler Lamb Foster & Pope, attorneys 
for the plaintiffs in the above entitled cause, and is and has 
182 been ever since its organization, general counsel of the Na¬ 
tional Coal Association, and that he is familiar with the sys¬ 


tem of reporting statistical data concerning closed transactions which 
was at one time carried on by said National Coal Asswiation and by 


its Chicago agent Robert W. Couffer at its Chicago oflice, as is more 
fully set forth in Paragraph 15 of the bill of complaint herein, with 
the allegations of which this afliant is familiar. 

And this affiant further says that early in the year 1919 and 


shortly after the opening of the Chicago otlice of said National Coal 
Association and the establishment of said system of statistical re¬ 


ports, this afliant called upon the then Attorney General of the 
United States at his ofhce in Washington and explained to him fully 


the plan of organization of said National Coal Association and its 
purposes and activities substantially as set forth in said hill of com¬ 
plaint, and particularly described to said Attorney General said sys¬ 
tem of reporting statistical data; that said Attorney General then 
stated that he had given careful consideration to the attitude of his 
Department toward business; that shortly after he became Attorney 
General he had prepared a statement for publication, setting forth 
quite fully his views with reference to the relations between the De- 
j)artnient of Justice and business men and coiporations; that after 
lie had prepared such statement his attention was called to the fact 
that his preclecessor in office, the Honorable T. W. Gregor}", had 
caused to be prepared and 'given wide publicity, as recently as Janu¬ 
ary 1916, a statement covering the same subject matter; that 
183 he thei-eupon read the statement so prepared by his predeces¬ 
sor and that it so fully and completely expressed his own views 

he deemed it unnecessarv for him to issue the statement which he 

«‘ 


had prepared. 

Affiant further says that said statement was authorized by the 
Honorable T. W. Gregory, then Attorney General, after a number 


of inteiwiews and extended conferences between him and a committee 


of the Chamber of Commerce of the United States, of which Com¬ 
mittee this affiant was a member; that said statement was accordingly 
prepared in a form that set forth the said then Attorney General’s 
views in answer to certain inquiries made by said Committee; that 
attached hereto, marked Exhibit 1, and thereby made a part hereof, 
is a true and complete copy of said statement which was duly au¬ 
thorized and approved by the Honorable T. W. Gregory the then 
Attorney General as an accurate expression of the views of the De¬ 
partment of Justice concerning the matters therein referred to. 
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Affiant further says that the Attorney General at the aforesaid 
intendew which this affiant had with him expressed no objection to 
said plan of reporting of said National Coal Association, and that the 
aforesaid conference with the Attorney General confirmed this affiant 
in the view which he had at all times held and still holds, that such 
system of reporting wjis legal and proper and that he accordingly 
at all times has advised siiid National Coal Agso(*iation that it could 
lawfully continue its aforesaid plan of reporting stiitistical data con¬ 
cerning closed transactions. 

And further affiant sayeth not. 

RUSH C. BUTLER. 

184 Subscribeil and sworn to l)efore me, a Notaiy Public, this 
22nd day of April, 1921. 

[seal.] RALPH C. BLAHA, 

Notary Public, Cook County, State of Illinois. 


State of Illinois, 

Cook County, ss: 

1, Robert M. Sweitzer, County Clerk of the County of Cook, do 
hereby certify that I am the lawful custodian of the official records of 
NotiU’ies Public of said County and as such officer am duly authorized 
to issue (*ertificates of magistracy, that Ralph C. Blaha, whose name 
is subscribed to the annexed Jurat, was, at the time of signing the 
same, a Notary Public in Cook County, duly commissioned, sworn 
and acting as such, and authorized to administer oaths and to take 
acknowledgments and proofs of deeds or conveyances of lands, tene¬ 
ments, or hereditaments, in said State of Illinois, all of which appears 
from the records and files in my office; that I am well acquainted 
with the handwriting of said Notary, and verily believe that the sig¬ 
nature to the said Jurat is genuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the County of Cook at my office in the City of Chicago in 
the said County this 22d day of April, 1921. 

[seal.] ROBERT M. SWEITZER, 

• County Clerk. 

185 Exhibit 1. 

“Since the enactment by Congress of the federal trade commission 
law and the Clayton law, the fedei’al trade committee of the National 
Chamber has been repeatedly questioned not only as to the relation¬ 
ship which it might be expected would be established between the 
department of justice and the Federal Trade Commission at points 
w’here jurisdiction seems to overlap, but also as to the probable atti¬ 
tude of the department of justice with respect to future proceedings. 

“It was explained to the attorney general by the representatives 
of the national chamber that if he would express himself on these 
})oints it might be regarded as reassuring to the public mind and at 
the same time dispel some of the uncertainty which has heretofore 
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existed. Several interviews between the Attorney General and the 
National Chamber’s Federal Trade Committee brought out the views 
of the Department of Justice. 

“By way of introduction the attorney general expressed the view 
that much of the misundei*standing that exists in some quarters in 
relation to the Sherman act is due to the fact that in the minds of 
many it has come to be thought of as a statute apart from the gen¬ 
eral body of laws—one by nature unlike other laws, especially as 
regards the function and duty of those charged with its enforcement. 
This, he pointed out, is not the case at all. 

“On the contrary, the Sherman act is enforced by the department 
of justice in the same manner and according to the same 
180 rules of policy as other statutes, with the same care and with 
neither more nor less rigor. Plain or intentional violations 
are proceeded against vigorously as under other statutes. When as 
with all statutes, doubtful cases arise in which there wavS no intent 
to violate the law, they are dealt with just as similar cases under 
other statutes are dealt with, that is, with a view to enforcing strict 
compliance with the law, but without unnecessarily stigmatizing or 
unnecessarily burdening with litigation pei'sons who have been hon¬ 
estly mistaken as to the law and who stand ready to rectify their 
mistake. 

“Another cause of this misunderstanding, said the attorney gen¬ 
eral, is the pereistent misrepresentation to which the Sherman act 
has been subjected by propagandists who are opposed to the competi¬ 
tive principle and wlio seek to undermine that principle by attempt¬ 
ing to create in the public mind misgivings and confusion both as 
to the meaning and as to the manner of enforcing the law embody¬ 
ing it. 

“Four points were then taken up: 

^‘First. The complaint that the law is uncertain. 

“Second. The policy of the department of justice as regards the 
method of enforcing the law in admittedly doubtful cases. 

“Third. The means adopted by the department to guard against 
unjust prosecutions. 

“Fourth. The policy of the depai*tment in cases where it and the 
Federal Trade commission are both charged with the enforcement 
of the law. 

“Concerning the first point, the attorney general stated that whilst 
concededly there is in the law of restraint of trade an area of doubt, 
in the vast majority of cases it is not difficult to tell whether 
187 a proposed transaction is or is not in violation of the statute, 
and the doubt is certainly no greater that that which is ac¬ 
cepted as a matter of course in the application of other laws. Such 
doubt as there is, he further stated, will be ^eatly reduced by deci¬ 
sions in the shipping pool case, the anthracite coal cases, the Har¬ 
vester case, the st^l case, and the United Shoe Machinery case, which 
are now pending in the supreme court. 

“This led to the question as to the policy of the department as 
r^ards the method of enforcing the law in those cases which are 
admittedly doubtful. On that point the attorney general stated that 
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where men have entered into a transaetion believing in good faith 
that the transaction is a lawful one, and subsequently upon complaint 
made the department reaches the conclusion that the transaction was 
not in accordance with the statute but is yet satisfied of the good 
faith and innocent puri>ose of the parties, and can see that there 
wa.s ground for the view of the law'upon which they acted, it has 
not been and would not be the policy of the department to invoke 
extreme penalties against them. 

“In such a case the department would consider that the just and 
appropriate and quickest way of enforcing the law would be by a 
civil proceeding in which the question involved would be contested or 
a consent decree entered, according as the defendants desired, or l)y 
a notice to the parties of the department’s conclusion with oppor¬ 
tunity to abandon or modify the transaction. 

“The choice as between these two procedures would be de- 

188 ter mined by the circumstances of the particular case. The at¬ 
torney general claimed no originality for this policy. On 

the coiitraiy, he stated that it was neither original nor peculiar to 
the anti-trust hnv but is the policy of the department and prosecuting 
authorities generally in the enforcement of all laws. 

“In this connection the attention of the attorney general was 
called to paragraph E of section 6 of the federal trade commission 
law’ which authorizes the commission hipon application of the at¬ 
torney general to investigate and to nuike recommendations for the 
readjustment of the business of any corporation alleged to be vio¬ 
lating the anti-trust acts, in order that the corporation may there¬ 
after maintain its organization, management and conduct of business 
in accordance with law;’ and he w’as asked whether he could state 
what the policy of the department of justice would be wdth regard 
to invoking that provision. 

“He replied that whilst he felt certain that this would prove to 
be a most serviceable provision in solving practical questions w’hich 
often arise in the enforcement of the anti-trust laws, it was as yet 
too eai’ly, in his judgment, to attempt to particularize as to the 
cases in which the department of justice should call upon the trade 
commission for assistance under this provision. 

“Speaking generally, he stated that he did not understand that 
the provision contemplated that he should refer to the commission 
the question whether the law had been violated in a given case, but 
rather questions of the feasibility, adequacy or advisability of pro¬ 
posed remedies from a practical standpoint. Where questions of the 
latter sort do not arise, or w'here they arise in a fonn which 

189 presents no difficulty, no purpose would be served, of course, 
by having the parties go over the sartie ground before the 

commission that had already been gone over before the department. 

“On the other hand, w’here in working out the remedy in a par¬ 
ticular case difficult questions of business organization and of finance 
shall be encountered, it will be the desire and the policy of the de¬ 
partment to seek the assistance of the trade commission. In two 
recent cases w’hich have arisen where courts have declared the com¬ 
binations assailed to be unlawful, tht department has proposed to 
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the courts that the assistance of the trade commission be sought in 
working out plans of dissolution. 

“The discussion then turned to the measures taken by the dc- 
pai’tment to guard against prosecutions for which there is no just 
ground. On this point the attorney general stated that no proceed¬ 
ing is ever instituted until after the most painstaking luid ex¬ 
haustive investigation of the facts which it is possible to make. As 
a pai’t of this inquiry, the person or corporation against whom com- 
l)laint is made, unless it has already declared its attitude, is given 
full opportunity to submit its defense before any action is taken. 
This is done, he pointed out, not only as a matter of justice to those 
against whom complaints are made, but as a matter of prudence 
on the piU’t of the department, for least of all has the dei>ai'tment 
any interest in instituting a suit which should subsequently turn 
out to be without foundation. 

“As to its j)olicy in cases where Ixdli the department and the Fed¬ 
eral Trade commission are chaiged with the enforcement of the law 


as under the Clayton act. the attorney general stated that the 
IDO department would, in general, be guided by the principle 
which governs the federal and the state eourts in cases where 
they have concurrent jurisdiction. That is to say, in any such case 
if the Federal Trade commission were the first to exercise jurisdic¬ 
tion, the department of justice would await the conclusion of the 


commission’s ])roceedings before taking any action, unlt'ss special 


circumstances should dictate a diflerent course.” 


191 Affidavit of ir. If. Groverman. 

Filed Ai.ril 25, 1921. 

State of Minnesota, 

County of Ilenneplu, .ss: 

W. 11. Groverman being first duly sworn on oath deposes and says 
that he is now and at all times hereinafter mentioned has been a 
citizen of the State of Minnesota residing at Minneajxilis; that he is 
now and at all times hereafter mentioned has been, Secretarv of the 
Northwestern Coal Dock Operators Association, which association 
at all times hereinafter mentioned has represented the coal distribut¬ 
ing docks situated on Lake Superior and Lake Michigan and over 
which docks there is moved a major portion of the annual fuel re¬ 
quirements of that part of the LTnited States commonly known in 
the coal industry as the “Northwest”, meaning the States of Minne¬ 
sota, North Dakota, South Dakota, Upper Iowa, Wisconsin and the 
Upper Peninsula of Michigan ; that he was from November 24th, 
1917 to May loth, 1919 District Representative of the United States 
F\iel Administration for the aforesaid territory and that he was from 
November 4th, 1919 to Januar\^ 20th, 1920, United States Fuel 
Administrator on Regional Coal Committee for the aforesaid terri¬ 
tory, 
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Affiant further says that he has intimate pei'sonal knowledge 
gained from his experience aforesaid concerning the normal amount 
of bituminous coal which must be transshipped annually from Lake 
Erie ports to the aforesaid distributing docks situated on Lake Michi¬ 
gan and Lake Superior for distribution therefrom to the 
102 aforesaid territory in order to meet its normal fuel require¬ 
ments; that he is jjcrsonally familiar with and has pei'sonal 
know ledge of the conditions w ith reference to the movement of coal 
via the Great Lakes into the Northwest and of the shortage that ex¬ 
isted in siiid states during a large part of the season of 1920; that 
he is pei'sonally familiar with and has intimate pei’sonal knowledge 
of all the steps that were taken and conferences that were held and 
appeals that were made to various representatives of the Federal 
Government and to various representatives of the American llivilway 
Association with reference to supplying the Northwest with its fuel 
requirements for the Fall and Winter of 1920. 

Afliant Lirther says that the tohd tonnage of bituminous coal 
which moves from the coal ticlds of Ohio, West Virginia, Pennsyl¬ 
vania and Kentucky to Lake Erie i)orts and is there dumped for 
transshipment up the lakes, runs from 25,000,000 tons to 28,000,000 
tons annually; that this tonnage which must so move via the lakes, 
must all move during the open season of navigation, which is from 
approximately April 1st to December 15th of each year; that out of 
this total tonnage as aforesaid, between 11,000,000 and 11,500,000 
tons per annum must be taken over the twenty-four distributing 
doc-ks located on Lake Michigan and Lake Superior as aforesaid, in 
order to meet the industrial and household demands of the North¬ 
west. 

Affiant further says that on April 1st, 1920 the supply of coal on 
hand on the distributing docks of Lake Michigan and Lake Su¬ 
perior, as reported to him by all companies, was 860,521 tons as 
compared with 3,374,503 tons on the same date in 1919; that 
193 in addition to this initial shortage, due to the greatly dis¬ 
torted location of coal cars in territory far from the mining 
districts in the Spring of 1920, which condition was seriously ag¬ 
gravated by the Railroad switchmen’s strike, the coal fields ordi¬ 
narily supplying the Northwest with coal lost a very heavy tonnage 
wdiich oi^linarilv would have moved to the Lake Erie docks for 
transshipment during April and May 1920; that the dock operators 
of the Northwest and the coal shippers ordinarily shipping coal via 
the lakes were aw’are of these conditions, held meetings and con¬ 
ferences w ith reference thereto, and as early as May 10th, 1920, the 
Executive Committee of Lake Coal Shippers wrote a letter addressed, 
*‘To the Commission on Car Service and Railroads Handling Coal 
and Ore in the Territory Tributary to Lake Ports,” which letter 
read as follows: 
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“To the Commission on Car Service and Railroads Handling Coal 
and Ore in the Territory Tributary to Lake Ports. 

Gentlemen : 

The yardmen’s strike, which has i>revailed pretty generally in the 
yai'ds at Lake Erie ports and at terminal points on the roads han¬ 
dling lake coal and ore, has entered upon its second month of con¬ 
tinuance. The situation is extremely serious, and, as far as we 
are able to learn, no effective steps are being taken to settle the 
trouble. Reports from day to day are to the effect that the situa¬ 
tion continues about the same, but obsenation indicates that the 
operating results diminish from day to day, so that the situation is 
gradually if not rapidly growing worse. The coal situation has 
reached an emergency more acute than is generally realized. The 
shortage of cars at mines, |)revailing during the last month, have 
been greater than ever in the history of the coal industr}^ for any 
similar period, as your rei)oi'ts show. Tlie idleness of mines has 
resulted in miners leaving the distiicts to secure employment in 
other industries, which situation will most seriously affect the pro¬ 
duction of coal when service on the railroads is restored. Situation 
with respect to the movement of lake coal is more than an emer¬ 
gency—it is practically a crisis. Three roads in about equal 
194 volume handled over 83 per cent of the lake coal dumped up 
to May 10th. The men on one of these roads struck last 
Thui’sday, completely discontinuing the fuinishing of cal's to mines 
and the handling of lake coal or ore. if this should happen to the 
other two roads, it would close up the lake business; fuel for vessels 
would not be obtainable, resulting in tying up all the lake vessels 
and discontinuing the transportation of any coal, grain or ore. 

The reports of the Gre & Coal Exchange show the following lake 
coal dumped up to May 10th: 


Tons. Behind. 


1920. 552,000 . 

1919. 1,958,000 1,406,000 

1918. 1,909,000 1,357,000 


The season of loading lake coal at mines runs from about April 1st 
to December 1st, eight months or 240 days. Forty days, or one- 
sixth, of this jx^riod have already elapsed. On schedule of 30,000,- 
000 tons, this would call for a movement of approximately 5,000,- 
000 tons from mines to date. The reports of the Ore & Coal Ex¬ 
change show that only 924,000 tons of lake coal have been loaded 
at mines up to this date, indicating a shortage in shipments of lake 
coal of 4,000,000 tons. From this situation, it is evident that fur¬ 
ther loss of time in the movement of lake coal is endangering the 
■ coal supply of the whole Northwest and territory served only by the 
lakes for the fall and winter of 1920-21. This would be so great 
a menace to the health and life of the people of the great Northwest 
territory that no argument is required in support of methods to pre- 
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vent it. Movement of the ore is dependent upon the coal supply, 
both for the operation of the vessels that transport ore, coal and 
grain, and also the mines that produce the ore. The disastrous re¬ 
sults to industries, utilities and the people from shortage of ore to 
keep the furnaces operating, are too apparent and serious to need 
enumeration. 

In the absence of any pros])ccts or indications of settlement of 
the labor trouble, it is the opinion of coal and ore shippers that tlie 
situation is so alarming that the time has come when service on non- 
essentials must be restricted. In view of all this, the whole situa¬ 
tion as to the coal and ore, in the judgment of the Executive Com¬ 
mittee, calls for consicleration of the following j)ro})osals for relief : 

Fii-st: To require foreign roads to release and return immediately 
the open top car c(]uipment belonging to roads serving the coal 
mines and ore docks in the Ixikc tcrritoi*y, the stress of the condi¬ 
tions demanding that 

(a) The Kailroads that built and provided six*cial equipment in 
large quantities at great financial outlay for the lake tratfic, arc en¬ 
titled to their property and the public is injured and un- 

Ifio justly discriminated against by being deprived of the equip¬ 
ment primarily intended for its use in this particular trade, 
and at this season of the year. 

(b) The cal's are not being used on essential and should bo put 
back into the coal and ote traffic, which is not oidy an essential but 
an absolute necessity under prevailing conditions. 

(c) It would be to the advantage of the railroads of the North¬ 
west and West that are misusing the open fop cai*s, to return them 
into the lake trade because their supply of locomotive fuel is en¬ 
dangered by improper use of these cars. 

Second. To discontinue use of open top cars for automobiles and 
all other traffic for which such care are not intended or adapted, and 
restrict use of such equii)ment to essential shipments, called for by 
jaesent emergency, giving ])rcference to loading at coal mines until 
the danger of present situation is over. 

Third. To concenti-ate care for coal loading and tcnij)orarily waive 
the rules for distribution of care to mines, and substitution of a plan 
to give mines full supply of cars until solid trains of coal can be 
loaded to one consignee, taking mines in rotation in distributing 
care if necessarv. 

_ ^ * 

Fourth. To remove coal in such solid trains from mines to 

destination port. 

Fifth. To apply the cars when made empty at lake ports for ore 
loading in order to keep up movement of the ore and return the cars 
to coal mines more promptly. 

Tliis method of handling would, in our opinion, considerably in¬ 
crease tlie volume of coal produced and handled, and is necessary 
as long as the present labor condition continuas, in order to preserve 
life and property, and any continuance of commercial activity in 
the territory under consideration. 

The importance of the lake traffic, the great number of industries 
affected, and the vast extent of territory covered, including the re- 
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quirements of railroads, public utilities, stale institutions, hospitals 
and homes, is so great that paramount consideration should be im¬ 
mediately given to plans for relieving the situation. Time is the 
important element in dealing with seasonal business like the lake 
traffic, and delays would be most serious. 

The Executive Committee feels that this question is so important 
andi needing such prompt attention,- that, unless some immediate 
action can be suggested and attempted, .it will l>e the duty of the 
shippers, upon whom the Northwest depends for its supply of coal, 
to call attention of the Interstate Commerce Commission to this 
emergency. 

Yours very truly, 

T’ 

Chairman Executive Committee, Lake Coal Shippers. 

Cleveland, Ohio, May It), 1020.” 

190 This affiant further says that about the middle of May, the 
Coal Dock Operators Association held a meeting and ap¬ 
pointed a committee of which this affiant was a member to confer 
with the Lake Shippers and to discuss the means and necessary steps 
to be taken to avert a shortage; that at all these conferences the con¬ 
viction w’as emphatically expressed that soinething must be done to 
procure a greatly increased supply of coal cars at the mines supply¬ 
ing the Northwest with its coal, and that if any relief was to be 
.secured, the matter would have to be taken up at Washington with 
the Intei’state Commerce Commission and the re[)resentatives of the 
American Railway Association; that pursuant to arrangements which 
were immediately completed following the aforementioned confer¬ 
ence with the Lake Shippers, this affiant on May 18th, 1920, pro¬ 
ceeded to- Washington and sought an immediate interview, with 
Clyde R. Aitchi.^^on, Cliairman of the Car Service Committee of the 
Interstate Commerce Commission; that he secured such an interview 
on the afternoon of May 20th, 1920 at which time he pointed’out 
to Mr. Aitchison in detail tlie critical condition of the coal supply of 
the Northwest and stated to Mr. Aitchison that unless some govern¬ 
mental action was taken to increase the car supply at the mines 
serving the l^ake Erie ports, it would he physically impossible for the 
Northwest to receive its neces.sary sup|)ly for fuel for the coming Fall 
and Winter; that Mr. Aitchison sugge.sted that he be given in writing 
a general outline of the situation with sugge.stions for relief and that 
thereupon under date of May 21st, 1920 he sent Commissioner 
Aitchison a letter of which the following is a true and exact copy: 
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19 : 


“Wnsliington, D. C., May 21, 1920. 


Hon. Clyde B. Aitchison, 

Interstate Commerce Commission, 
Washington, D. C. 


Dear Sir: 


In accordance with your request during our interview of the 20th 
instant to give you in writing the substance of our conversation rela¬ 
tive to the seriousness of the coal situation in the Northwest beg to 
submit the following: 

The Northwest referred to, and which is dependent upon lake 
cargo coal for its needs during the severe winter, comprises the fol¬ 
lowing states: Wisconsin, Minnesota, North Dakota, South Dakota, 
northern peninsula of Michigan, and the northern half of Iowa. 

The average annual re(]uireinents of lake cargo .bituminous coal 
for this combined territory is aj)j)roximately 15,000,000 tons on 
Lake Superior and 8,000,000 tons on Lake Michigan. 

All of this coal originates at mines in Ohio, Pennsylvania, West 
Virginia and Kentucky; is shipped by rail to lower Lake Erie ports 
and there dumped into vessels for delivery to the coal docks located 
on Lake Michigan and Superior. 

The only time of the year this coal can be transported to destina¬ 
tion is during the season of navigation on the Great Lakes which is 
usually between the 20th of April and December 1st. The balance 
of the year the lakes are frozen over. 

The vessels bringing iron ore and wheat to lower Lake Erie ports 
are today returning to the Northwest empty. 

This coal supply is the principal maintenance of the people of 
these five states and is used for all purposes in approximately the 
following proportions: Forty per cent (40%) railroad fuel; thirty 
per cent (30%) domestic, or heating homes; and thirty per cent 
(30%) commercial. 

Due to conditions with which you are familiar, the movement of 
large cargo coal this year to date has been so light as to cause the 
greatest alarm in the realization of an existing crisis. Already one- 
sixth of the available time has ])assed with an actual shortage of 
1,500,000 tons in lake loading. There remains to date only a total 
of 178 days to secure the necessary requirements after which time the 
possibilities of supplying this territoiy have passed and the life and 
health of the people are endangered. 

No other section of the country is so isolated and cut off from any 
possible relief during the intense winters, as the five states compris¬ 
ing the Northwest, and this condition has been recognized by special 
consideration in the transportation of coal for its needs during the 
past three years of acute transportation problems. 

198 Your recent order to have coal cars sent from the west to 
eastern coal mining districts with a movement of box cars 
west is most commendable at this critical time and no doubt will 
have the effect of producing and distributing more coal. It, how- 
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ever, will only in a slight measure increase coal shipments to the 
lakes and certainly will not put sufficient coal into the Northwest 
during the limited time left. 

I therefore urge you and your honorable Commission to take im¬ 
mediate action to secure an adequate supply of coal for the protec¬ 
tion of the millions of people dependent upon this coal by having it 
reach them in the limited time remaining foi* consumption durnig 
the rigois of a northern winter. 

No other department or body lias tlie power, and the people are 
dependent upon your actions. 

If I may be permitted to offer a suggeslion, after liaving yearly 
worked upon the same sulqect since early in 11)17 and l^eing thor¬ 
oughly familiar with all the details of tlie conditions surrounding 
the Northwest, I respectfully request that you at once issue such 
orders to the carriei's serving the mines in Ohio, Pennsylvania, West 
Virginia and Kentucky that they give preference in the supply and 
movement of cars to such mines as will load exclusively that day fnr 
I.ake cargo coal. 

This is not a priority order giving jireference to any industry 
(essential or non-essential) but is in recognition of the needs of a 
vast territory dependent upon receiving its coal supply in the next 
178 days to protect the health and life of its people. It is a parallel 
to your recent order directing coal cars east and grain cars west to 
meet the needs of different sections of the countrv. 

Respectfully submitted, 

W. H. GROVERMAN, 
Secretary, Northwest Coal Dock Operators 
Association, Formerly District Repre¬ 
sentative U. S. F. A. and Personal Rep¬ 
resentative of H. A. Garfield in the 
Northwest During the Coal Miners 
Strike, November — December, 1919. 

Temporary Address: New Willard Hotel, Washington, D. C. 

Permanent Address: 1229 Plymouth Building, Minneapolis, 
Minn.’’ 

Affiant further says that on the same date on which the above 
mentioned letter was sent to Commissioner Aitchison, he also had 
a conference with Mr. R. H. Aishton, President of the American 
Railway Association and outlined to him the serious condi- 
199 tion confronting the Northwest in pmctically the same man¬ 
ner as he had outlined it to Commissioner Aitchison; that at 
this conference a joint meeting for Monday May 24th was arranged 
with the following members of tlie American Railwav Association: 

R. H. Aishton, President American Railway Association; 

W. C. Kendall, Chairman of Committee on Car Service; 

A. G. Barnes, Member of Committee on Car Sendee; 

L. M. Betts, Member of Committee on Car Service; 

A. G. Gutheim, Member of Committee on Car Service; 
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(lull, till' sorioiisn(\ss of llio Northwest situation was again pointed 
out by this affiant to tlie aforesaid representatives of tlie American 
1 Jailway Association with the urgent request that some definite 
action he taken to relieve the lake cargo situation. 

Affiant further says that on the 10th day of June, which was the 
next day after Service Order No. o of the Interstate Connnerce Com- 
mi.^sion was issued, which order merely directed the carriers hy rail 
to give preference and priority in the shipment of hituminous coal 
consigned to the Ore Coal Exchange at any Lake Erie ports for 
transshipment hy water to the Northwest, he procured an inter\'iew 
with Commissioner Aitchison and his assistant Colonel Robbins and 
explaineil to them fully why said Service Order No. 5 would not 
increased the tonnage of lake coal and pointed out to them the 
necessity of taking action which would result in definitely increasing 
the car supply at the mines supplying lake coal; that immediately 
or shortly thereafter a conference was had with Mr. Aishton and 
Mr. Gutheim of the American Railway As.sociation and the 
200 same objections to Service Order No. 5 were pointed out to 
them; that these conferences were followed on June 17th, 
1920, by a letter from this affiant addressed to Chairman Clark of 
the Interstate Commerce Commission setting forth the increasing 
seriousness of the situation, of which the following is a true and 
exact copy: 

‘‘June 17, 1920. 

Honorable Edgar E. Clark, 

Chairman Interstate Commerce Commission, 

Washington, D. C. 

Dear Sir: 

The facts surrounding the serious coal shortage in the Northwest 
and the resultant disa.ster to this .section of the country if its coal 
supply is not secured via the Great Lakes within the next 157 days 
have, I believe, l>een fully presented hy the writer and by the Lake 
Coal Shippers, the Coal Dock Companies, the Railroads and Public 
Utilities of this section, and if all the facts emphasizing the neces¬ 
sity are not clear I stand ready to jiresent them. 

During the three preceding years the nece^ity of governmental 
action to protect this territory was recognized. In 1917 the Presi¬ 
dent of the United States, ujion being given the facts, exercised 
the authority ve.sted in him hy Congress and appointed Judge 
Robert S. l^ovett to issue the necessary order. The next day after 
his appointment Priority Order No. 1 was is.sued. In 1918 the 
Fuel Administration, through their special department of T.»ake 
Coal issued such orders to secure the necessary supply, and in 1919 
the Railroad Administration acted likewise. 

Under the Transportation Act of 1920 authority is conferred 
upon your honorable body to accomplish the same end in supplying 
coal to the Northwest as was accomplished by the President, the Fuel 
Administration and the Railroad Administration during 1917, 
1918 and 1919. These new powers are different from the powers 
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licrotofore cxempcd by the Commission in that they relate to the 
)>hysieal operation of railroads rather than to the matter of ratOvS. 
While delay in exercising your power as to rates results in no 
suffering, prompt action in this emergency is vital. On December 
1st, next, navigation on the Great Lakes ceases and the gate-way 
to the Northwest will be locked. 

The shippers of this coal and the dock companies who receive and 
distribute it to the railroads, public utilities, commercial and do¬ 
mestic consumers, realize the moral obligation they are under 
201 to supply the public dependent upon them; but they refuse 
now to accept this responsibility, since they aie powerless. 
They further understand that the cause of failure in securing their 
su[)j)ly is, as it has been since early in 1917, due entirely to a lack 
of trans[)ortation between the mines of Ohio, Pennsylvania, West 
Ahrginia and Kentucky and the Ix>wer I^ake Ports on Lake Erie. 

Tlie authoritv vested in vour Commission by the Act of 1920 
confers the power to issue such orders that will increase the trans- 
])(>rtation facilities to those ])orts for lake cargo coal. If there be 
further delay on your part in issuing the necessary order, then the 
])hysical conditions at the terminals of the receiving and discharging 
])orts will not permit the handling of the required tonnage during 
the short time remaining. 

We again ap|>eal to you to recognize this pending crisis before it 
is too late. 

Pespc'ctfully submitted, 

W. II. GROVERMAN, 
Secretarif, Northwestern Coal Dock Operators 
Association, Formerly U. S. Fuel Arlminis- 
trator for Northwest. 

Temi)orary Address: The New Willard Hotel. 

Permanent Address: 1229 Plymouth Building, Minneapolis, 
Minn.” 


And that on June 22nd, 1920, Chairman Clark replied to the fore¬ 
going letter as follows: 


^‘June 22nd, 1920. 

Mr. W. 11. Groverman, 

1229 Plymouth Building, 

Minneapolis, Minn. 

^1y Dear Hir: 


I duly received your letter of the 17th relative to the coal supply 
for the Northwest via the Lakes. I assume that you are acquainteil 
with the iirrangements that have been made in this connection, as 
well as with the preference and priority orders which we issued 
on Saturday last. 

If you have any suggestions to offer as to anything that should 
bo done that is not being done, or an 3 qhing that could l)e done in 


rot a. 
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of tho conditions wliioli must bo faced, I assure von tliat vour 
suggestions will be welcome. 

Yours very truly, 

(8igne<l) EDGAR E. CLARK, 

Chairman/* 

Afliant further says that on June lOtb the Interstate Commerce 
Commission issued its Service Order No. 7 to become effective June 
21st which order directed tho caiTiers by rail to furnish the mines 
with open top equipment suitable for loading coal in 
202 preference to the use, movement and distribution of such 
coal ciirs for other commodities and that on Juno 28th, 
1020, affiant referring to l)oth Service Order No. 5 and Service Order 
No. 7 addressed a re[)ly to Chairman Clark of wdiich the following 
is a true and exact copy: 

“Juno 28, 1920. 

The Honorable Edgar E. Claik, 

Chairman Interstate Commerce Commission, 

Washington, 1). C. 

Dkar Sir: 

• I have your letter of the 22nd instant, forwarded here from my 
Minneapolis office, and ap])reeiate your request for’any suggestions 
that will increiise tho coal supply for tho Northwest to prevent a 
calamity this winter. 

I am, as you state, familiar with the j)reference and juiority orders 
issued by tho Commission relative to coal mid, insofar as they affect 
the supply for the Northwest, do not consider them sufficient to 
meet the emergency. 

Service Order No. 5 gave ])reference to pooled coal over non- 
pooled moving to lake ports. It did not inemiso poolcnl (‘oal nor 
has there been a necessity so far this year for a lake j)ool. A pool¬ 
ing arrangement and Service Order No. 5 are most beneficial when 
a congestion exists or to efficiently handle heavy daily shipments 
to lake port.s. Neither of these conditions have existed this season. 

Service Order No. 7 will increase ])roduction generally by giving 
preference to coal cars for coal only; but the percentage of increase 
moving to the lakes will not meet the neeessities, because of the 
limited time of lake navigation. 

I am acting wliolly in a spirit of co-operation instead of criticism* 
when I discuss the results of these orders and in the same spirit, 
coupled with my former experience of handling the matter for the 
past three years with three separate governmental .bodies, I am 
firmly convinced that it will be neces.sary to at once order the carriers 
to furnish a full car supply to the mines desirous of loading coal 
for transshipment by lake. 

I do not believe in, and would oppose, priority orders for any 
industry, essential or non-essential, l)ecause of the resultant con¬ 
fusion; but I strongly recommend after thoroughly analyzing all 
the questions involve^l, governmental action such as I have recom- ' 
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mended for a section of the country whose very existence depends 
upon receiving its coal supply before December 1st next. 

Attached hereto please find a condensed statement of conditions 
as of June 20th which shows the necessity for immediate action. 

Yours very trulv, 

(Signed) W. H. GROVERMAN. 

Please address Willard Hotel.’’ ‘ 

203 Affiant further says that throughout all of these different 
and numerous interviews which he had with members of the 

Interstate Commerce Commission and with representatives of the 
American Railway Association during the latter half of May and al¬ 
most continuously during June 1920, he insistently urged that an 
order similar to jn’iority order No. 1 issued in the Summer of 1917 
by Judge Robert S. l.ovett, Chairman of the Priority Committee 
should be issued by the Interstate Commerce Commission and re¬ 
peatedly stated that it was his })ositive conviction that only thru 
the issuance of an order of that character would it be possible to se¬ 
cure the necessiiry movement of coal up the lakes to keep the people 
of the Northwest from freezing during the coming winter. 

Affiant further says that not only did he have inteiwiews and con¬ 
ferences as aforesaid, but that he also had intendews and confer¬ 
ences with P. A. Farrell, General Counsel for the Interstate Com¬ 
merce Commission concerning the authority of said Commission 
under the Transportation Act of 1920 to take the necessary action 
under its emergency powci*s to relieve the Northwest, with Mr. 
Colver of the Federal J'rade Commission and with Senator Kellogg; 
that also to his j)ei*sonal knowledge numerous letters and telegrams 
were sent to membei*s of the Intei'state Commerce Commission, and 
to rei)resentatives of the American Railway Association by individual 
shippei*s and comj)anies directly intererted in the supply and trans- 
jmrtation of coal to the Northwest; that on or about June 2fith, 1929, 
— connection with the hearing in the so-called Advanced Rate 
Ciuse, this affiant submitted to the Interstate Commerce Commission a 
report obtained from the entire twenty-four distributing docks sit¬ 
uated on Lake Superior and Lake Michigan, giving their 

204 cargo receipts, stocks on hand, and shipments for the years 
1917, 1918 and 1919, as compared with 1920, which report 

showed (1) a shortage in cargo receipts up to June 20th, 1920, based 
on the average shipments for 1917, 1918 and 1919 of 1,510,195 tons, 
(2) a total ])rospective shortage for the season based on the then ex- 
i.sting rate of cargo receij)ts of 7,43(3,987 tons, (3) that the daily aver¬ 
age of cargo receij)ts since the opening of navigation (01 days) was 
14,193 tons, and (4) that the necessary daily average of cargo re¬ 
ceipts for the balance of the season of navigation (163 days) in order 
to meet the demands biu^ed on the average of the past three 3 "ears, 
would be 58,905 tons. 

Affiant further says that by the first day of July 1920, as clearly 
shown by the aforesaid report of June 26th, and despite the action of 
the Interstate Commerce Commission in issuing its Sendee Orders 
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No. o and 7, tl.c siliinlion wdli rofcronco to the coinin" winter’s 
fuel icMiuireinenls for the Northwe. t had heconie alanniii", and that 
if further action wils not ]u*oni|)tly taken to relieve the rapidly in¬ 
creasing coal shoi1a.ne in that territoiy a serious calamity would be 
brought on, ra'^ulting in the closin" of industries, the curtailment and 
cessation of ])ublic utility servi(*e, and the actual freezinf^ of men, 
women and children who would bo absolutely unable to procure coal, 
and that he so stated to members of the Intei*state Commerce Com¬ 
mission and to representatives of the American Railway Association. 

AHiant further savs that on or about the last dav of June 1020, 
Chairman Chu'k of the Intei’state Commerce Commission requested 
that this atliant furnish him with names and locations of all 
20r> distributing: docks situated on Lake Michigan and Lake Su¬ 
perior, ton;ether with their atliliated mining companies and 
their ol)li,u;ated tonnage, and also the obligated tonnage of other 
producing companies shipping to such distributing docks, and that 
Chairman Clark bad declare<l to this atliant that when such informa¬ 
tion was furnished showing that the Northwest coal su])ply had been 
actually contracle<l for, he would take such action as was necessary 
to insure such coal reaching the Northwest; that said jjromised ac¬ 
tion was made during an interview b(‘tween Chairman Clark, A. CL 
Cutheim of tlie Anieric*an Railway Asvsociation and this atliant on 
July drd, 1921), it being explaiiu'd that such aetion would be taken 
as soon as the public heariugs to be held on S(‘rvice Order No. 7 were 
concluded, said bearings being scluMluled to begin on July 8th, 
1920. 

Atliant further says that throughout the entire time he was at 
WiLshington from May 19th, 1920 until after Service Order No. 
10 wtus issued on July 20th, 1920, he was acting not only for the 
Northwestern Dock Operatoi*s who felt themselves directly responsi¬ 
ble for tbe procuring of tbe necessary fuel requirements of the North¬ 
west, but that he was the rec(>gniz(*d representative of the coal con¬ 
suming public of said territory, and as can be shown by original 
correspondence in atliant’s ])ossession, was aiithoriUitively represent¬ 
ing tbe Associated Rusiness Organizations of Minneapolis, tbe Min¬ 
neapolis Civic it Commerce Association, tbe North Central Electric 
Association, which is composed of some dOI) public utilities serving 
hundr(‘ds of towns and communities in the states of Minnesota, Nortlj 
ami South Dakota, ami th(‘ RePiil Coal Dealei*s, supplying largely 
the domestii*, fuel requii*emeuts of the public of said states. 
2(M) Atliant furtluT siiys that he was present at said hearing 
which was held in Washington, D. C. said hearing or |)ro- 
ceeding being entitled In lie Supph/ Excltanpe, Interchange and 
Ileturn of Open Top Kguipment. Ex Parte 7o: that at said hearing 
Mr. Daniel Willard, (diairman of the ILxecutive Committee of the 
American Railway Association appeared as a witness, and during the 
course of his testimony stated that the coal situation in the Northwest 
and New England re(|uired immediate consideration; that it would 
be necessary to ship 4,000 car loads of coal daily from that time to the 
close of the open navigation season in order to meet the require¬ 
ments of the Northwest, and that he believed if the representatives 


NAT. COAL ASSN. ET AL. VS. I’EYTON GORDON ET AL. 


213 


of tlic railroads could confer with ropi'esciilalivcs of llic coal producers 
and representatives of the consiuuing interests in the territory af¬ 
fected, a program could be worked out that would solve the emer¬ 
gency which lie admitted then cxisttnl; that Chairman Clark of the 
Tnterstidc Commerce Commission thereupon expressly indicated his 
approval of the suggestion made by ^Ir. AVillard. 

Atliant further siiys that on the afternoon of the second day of 
said hearing, at the ref|uest of Judge J. F. McCec, who, as alliant 
was informed and InJicved, rejirCv^ented the (lovernor of tlie State of 
Minnesota, this atliant went to a conference with the said Mcdee ami 
with A. L. Alvord, who, as this atliant was informed and believed, 
was then acting as the 1 ) 0^01101 representative of the White House, 
with reference to the coal situation in general, and with Mr. Willard, 
at which time the whole situation relative to the Northwest was 
fully discussed, and at wliich time Mr. Willard again de- 
207 scribed his jirogram of working jointly with a committee of 
producers and with representatives of the consuming inter- 
i^ts of the Northwest for tlie jiurpose of perfecting a plan to ship 
J,0t)0 cam daily to Lake Ihie ]>orts: that Mr. Alvord agreed that 
it would be better to wait until such plan could be worked out aud 
jiresented to the Interstate Commerce Commission before taking any 
other action. 

Atliant furtlier says that on the last day of said hcviring, Chairman 
Clark statiHl to atliant that he thought it was not advisable to issue 
any order for the lake movement, as he had tohl atliant he would do, 
until the proposcnl plan outlined by Mr. Willard in his testimony 
could bo submitted to him, stating that if any such order was issued 
at once it might be in conllict with the ])lan to he suggested bv the 
railroad and the producers jointly jairsuant to Mr. Willard’s 


suggestion. 


Atliant further says that, as he is informed and believc's, the 
National Coal Association acting, as he is informed and believes, 
pumuant to tbe suggestion made by Mr. Willard as aforesaid, calle<i 
a meeting for July 12th of all coal producem from the mining di.s- 
trictvs serving the lakes, regardless of whether they were meml>ers of 
the National Coal Association or not, to discuss ways and means of 
supplying the necessary lake coalthat this atliant was invite<l to 
attend this meeting and ujum reejm'st of the Chairman made a. shite- 
nient to said meeting of the whole situation in the Northwest as it 
stood at that time; that Daniel IL Wentz, Fresident of the National 
(’oal Association acted as chairman of said meeting, and that 


2(KS John I>. A. Moitow, resident vice president of said Association, 
was present and heanl this atliant's statement; that this atliant 
])R'sented to slid meeting Ihe full detailed facts and tigures with 
reference to the alarming conditions then confronting the Northwest 
and ])ointed out the im))Ossibility ()f a sutlicient amount of coal be¬ 
ing pnmded under existing transportation conditions; that this 
affiant then and there declared in the most forceful and emphatic 
language at his command, that the industries of the Northwevst. and 
the public utilities of that territory were facing disaster because of 
the shortage of coal, and would be compelled, in many instances, to 
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clo.^o down entirely if relief was not promptly seciirwl, and that in 
order to keep these industries running iUid to keep men, women and 
eliildren in the small towns and farming eommnnities of these states 
from literally freezinji to dwith the eomint:: winter, the Northwest 
must have an immediate and eontinuons movement of a very greatly 
ineic\ised tonnaj^e to T^ike Erie ports for transshipment via the lakes 
and over the aforesaid distribntinj^ doeks; that every statement then 
and there made hy this atliant was true and correct as this atliant 
verily believes; that the producers present at said meeting ex])ressed 
themselvt's as not only willinjj; but extremely anxious to ship coid 
to the Northwest via the lakes if they could only be j^iven an adecpiate 
ear supply. 

M^hat prior to this meeting of coal producei's s() called as aforesai«l 
bv the National Coal Association, this atliant had never at anv time 
discussed the Northwest situation with the ])laintill' herein, dohn D. 

A. M(»irow or with Daniel B, Wentz, Ih'esident (d‘the National 
-tKl Coal Association, or with any other otlicer or rep resent at ive 
of said National Coal Af^ociation; that this alliant had not 
<loue so because this alliant then believe<l and still believes that the 
entire questi<m was one of transi)ortatiini and adequate coal car 
su]>ply, and that the only method of seeurinjj; relief was h) secure an 
increased supply of coal cal’s at mines furnishing!: lake car^o coal 
for the Northwest, and that the only ])ro])er place to take up this 
matter was with Ihe Intei’state Commeive Commission and with the 
re[)resentatives of the American Railway Ass(K*iation. 

Affiant further says that at said meeting of coal producei’s so 
called by the National Coal Association as afores^aid, a committee was 
selectcMl to meeit with the committee representing the railway ex¬ 
ecutives, ami that atliant as a rei'resentative of the interests of the 
Northwest was invited to accompany said committee of producers, and 
j>articipate in said joint meeting of said committees; that said com¬ 
mittees met in New York during the week of July 12, 1920 and 
at said meeting extended conferences were held and every possil)lc 
]>lan was disinissed for the purpose of determining u]H)n a workable 
plan to bring about a movement of coal to the Northwest adequate to 
meet the rei]uirements of that territory; that this afliant actively 
]>articipated in these proceedings and especially ])articipated in 
working out a schedule to be followed by the railroads which would 
bring about a total of 4,000 cars ])er day to Lake Erie for transship¬ 
ment by vessel; that as a result of the said conferences the members 
of vsaid commit/tees decided to re<*ommend to the Interstate 
210 Commerce CofniniLssion the issuance of a priority order which 
would have the effect of requiring the o]>enitors to ship daily 
to the Northwest, pursuant to the aforesaid schedule whieh had been 
worke<l out, and which it was agreed might be subject to modification 
from time to time by the authorized agent of the TnterstiUe Commence 
Commission, amounts of coal which in the aggregate w’ould give to 
the Northwest its essential requirements prior to the close of lake 
navigation; that pursuant thereto this affiant, together with the mem¬ 
bers of the producers’ committee and a sub-committee of railroad 
representatives worked out a form of a tentative priority order em- 
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bodyiii" such |)r()|H)vSC(l recoinnicndatioiis witli the underslandiiig that 
it would be presented to tlie lntcrvstal<j Coninierce Coinniission for 
approval; that pursuant to siiid undei'standiiig this afhant, together 
with other ineinbci-s of the joint coininitt-ee, and with Judge J. F. 
Mcdee who, as afhant was informed and believed, was the authorizeil 
reperenhitive of the (lovernor of the State of Minnesota, also present, 
met with Division 5 of the Interstate Commerce Commission c(mi- 
])Ose<l of Chairman Clark and Commissioners Aitchison and^ Potter, at 
whieh time the proposed priority order drafted in New York was 
submitted with the recommendation that it be entered by the Com¬ 
mission; that at said meeting the purposes and expected of said 
order were fully discussed and the o}>inion was exi)rcssed by Mr. 
AVillard and other peisons there prescait that such an order was 
necessary to meet the essential recpiirements of the Northwest, and 
that if such an order was entered it would meet such recpiirements; 
that said matter was taken under advisement and on or alnuit July 
‘jh, PJ20, the Interstate Commerce Commission issued its 
•‘211 l^ervice Order No. 10 substantiallv in the form recommended. 

t 

Alliant fuiiher says that from the day he arrived at Wash¬ 
ington, I). C. until after iHeniee Order No. 10 was issued, he uncea.s- 
ingly urged ujion the aforesaid public ollicials and ui>on the afore¬ 
said representatives of the rail carriei’s the necessity of an order which 
would result in giving a full car supply to the mines in the territory 
serving l>{ike Frie ports and having obligations for lake shipments, 
knowing that if such mines could be furnished such full car supply 
the tonnage would automatically move to the Lakes and the North¬ 
west and that the danger of a coal famine in said territory would 
thereby Oe averted, and that it was not until Service Order No. 10 
was issued that such a result was approximated. 

Affiant furthei’s says that he has intimate fiei'sonal knowledge of the 
effect of said Service Order No. 10 on the transportation of md via the 
lakes to the Northwest and that sajd order did in truth and in fact have- 
the effect of bringing about the movement via the lakes to the North¬ 
west of suflicieiit t-onnage of bituminous coal to meet the essential re¬ 
quirements of said territory for the Fall and Winter of 1020; that 
afhant unhesitatingly believes that without the issuance of said order 
or some other order producing a similar effe<‘t, it would have 'l>een 
imposvsible for the consumeis of coal in the Northwest to havesecui*ed 
sufficient coal for their minimum iieods because of the extreme car 


shortage at mines IcK'ated in districts shipping coal to the North¬ 
west via the lakes and obligated to ship the necessary requirements 
for said territoiy, and that otherwise there would have rc- 
212 suited widespread injustice to business and industries in such 
territory, extensive cui’tailment and in many eases cessation 
of j)ublic utilities, and the most serious ]>hysical suffering and 
2 >rivation on the pail, of the inhabitants of said states. 

Affiant further says that he unhesitatingly believes that the issuance 
of said Service Order No. 10 or some other order producing a similar 
effect was for the best interest of the public and was absolutely 
essential to the welfare and health of the people of said territory be¬ 
cause it was only thni such an order or a similar order that an 
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aclnnl coal faniiiio was prevented in the Noiiliwest; and alliant 
further says that in the holding of the various conferences and niec^i- 
in.us res])ectinj' the nee<ls of the Northwest, and in the working; out 
of the ])lans for its relief, and in tlie reconiinending of said i)lans to 
the Interstate Commerce Commission, all ]^ersons engaged therein 
including the siiid John 1). A. Morrow and the said Daniel B. AVentz, 
otliceis of the National Coal Assoi'iation, were acting, in athant’s firm 
and abiding belief, solely from motives of highest public duty and 
for the sole pui'pose of unselfishly and patriotically best serving the 
l^uhlic interest and welfare. 

And fui-ther atliant sayeth not. 

W. II. CKOVEBMAN. 

Suhscrihed and sworn to before me this 2tHh day of April A. 1). 

1D21 

jsEAL.I JKNSINE M. MILLER, 

Nofarif Puhliv, Hennepin Countp, Minnesota. 

My Cdmmissiou expires Jvdy 8, 1924. 


2I:J 


Nofaru Certijiealc. 
(Allidavit.) 


8''’atk of Minnesota, 

Count 1 / of Hennepin, ss: 

1, Walter A. Kyherg, Clerk of the District Court for the County 
(d* ilennepiu, Fourth .ludicial District of the State of Minnesota, 
the same being a court of record and having a seal, do hereby certify 
that Jeiisiiie M. Miller whose name is suhscrihed to the .lurat of the 
annexed afti<lavit, was at the time, a Notary Fuhlic residing in said 
county, duly commissioned and (pialified ami authorized by the 
laws of the State of Minnesota to administer oaths and to take and 
certify acknowledgments or proofs of deeds of lands in said State, 
and that I am well acipiainted with the handwriting of the said 
Notarv" and verily believe that the signature to the said allidavit is 
geniiiue. 


Ill testimouv whereof, I have hereunto set my haml and atlixed 
the seal of said District Court, at the City of Minneapolis, in Siiid 
County, this 20th day of April 1921. 


[seal.] 


WALTER A. RYBEIU;, 

Clerk. 


) 

Deputy. 
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211 AlJidavU of Daniel Willard. 

Filed April 25, 1921. 

* * s|: :|e ;|c 

State of Maryland, 
i/ltij of It alt In tore, 

l)aiiiel Willard, being liivst duly sworn, dej)osevS and says that he 
is and at all times hereinafter mentioned was, President of the P>al- 
timore & Ohio Railroad Company and Chairman of the Advisory 
Committee of the Association of Railway Fxeentives. 

Alliant further siiys that, at the reque.^ of the Interstate Com- 
meree Commission, he apjjeared before that body at a hearing held 
in W{U'<hinglon, 1). C. beginning on or about .Inly 8tli, 192(1, in a 
]>roeeeding entered into by siiid Commission on its own motion with 
particular reference to and imiuiring into the elVect of its Service 
Order No. 7 theretofore issued, said [)rocceding being entitled la He 
t^npldi/, D.rcJianfje, Intervhange and Ridnrn of Open Top lufuip- 
nient, IJx Darte 75; that he testilied at the said hearing concerning 
tl'.e then existing shortage of freight cars, ]Mrticularly co;d cais, 
and stated in the course of his testimony that in his opinion the 
coal situations, |)articularly in the Northwest, lait also in New laig- 
land, were serious, and reciuirrxl constant attention, for the reason 
that shipments of bituminous coal to those sections were far helow 
normal for the time of year, and below what would be re(juired for 
winter needs; that he believed and suggested that ])erhaps coider- 
ence between the coal-carrying railroads and the shij»pei‘s 
215 interested in that husiness might result in the development 
of a program that would take care of the situation without 
further ordeiN by the Inteistate Commerce (commission; that he 
didn’t know that it would, but that it was worth considering; fur- 
tlier, that subsefjuently in the coui*se of the same hearing he stated 
that since the hearing had begun he had had a meeting with repre- 
‘^entatives of the National Coal Asswiation with Mr. I). I>. \A"entz, 
its President, as Chairman, and that it had been agreed that said 
Association would call a conference of its membei’s in Washington, 
I). C. on .Inly 12 and R», PJ20, to undertake to work out a ]>lan 
whereunder in co-operation with the railroads, both ]>arties would 
be able to get the required number of cars of coal, estimated to be 
four thousand (4,000) daily, to Lake Erie ports for transshipment 
for the remainder of the season ; tlrat the coal operatoi’s thought both 
j)arties might be al)Ie to do this without the assistance of the Intei- 
state Commerce Commission but he was not sure whether or not 
that that could be so done, that it might be necessary for the siud 
Commission to give some sort of an order, such as assigning cars 
to that service, but that that would depend upon the result of that 
conference, a report of which affiant expected to have by the night 
of July 13, 1920; that a meeting of the railroad committee would 
be held in New York on July 14, 1920, and that by July 14 or 15, 
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l‘)20, ]»artics would kiujw what they could do of themselves, 
aud that if they could not do it without the assistance of the Inter- 
‘^tate Conmicrcc Coinniission lie would be in a position by July lo, 
1020 to lay the matter before said Comnussion. 

Alliant further says that the presiding; Commissioner of the Inter¬ 
state Commerce Commission just subse({uently in the course 
210 of tlic same hearing stateil that he seconded athant’s sujj;- 
^estion that in these or other transportation questions shi|)- 
TU'is and carriei’s function together without functioning through the 
(Commission, as conducive to the best results, and that of course 
such mattei's could be brought to the Commission for determination 
vithin the limits of its jurisdiction when it has been imi^ssible to 
adiiust matters between tlie parties. 

Alliant further says that shortly ihereafter and on or about July 
11. 1J12(1, he met in New York City with A. (1. Clutheim, Manager, 
Public Kelations Section, Car Service Division, American Pailway 
.\ssociation: D. 1>. Wentz, President of the National (A)al Associa¬ 
tion, John 1). A. Morrow, \'ice-President of the said Coal Associa¬ 
tion, W. II. (Irovcrnian, Secretary of the Northwestern Coal D(x*k 
Operators Association, and othci's; that throughout July 14, 15, and 
ll), P420, conferences were held among the said pei*sons with a view 
to determining upon approju-iate measures to bring almut the shi]>- 
ment and movement of coal to the Northwest ade(juately to meet 
the essential requirements of that section; and that as a result of 
<aid conferences it was concluded that such essential reejuirements 
would not be so shipped and moved without the issue by the Inter¬ 
state Commerce Commission of a priority order compelling such 
shij)ment and movement, and it was, therefore, further concluded 
to recommend to the Interstate Commerce Commission the issuance 
of a priority order which would have the etfei't of compelling the 
bituminous coal operators in certain producing territories to ship 
daily to Lake Erie ])orts for transshipment thence to the 
217 Northwe.rt amounts of coal which in the aggregate would 
give to that section its essential reipiirements prior to the 
close of lake navigation. 

Alliant further says that on or about July 10, 1920, he and the 
other ])ersons above mentioned, together witli J. F. McGee, the rep- 
rescaitative of the Governor of MinnesoUi in this matter, met with 
(diairman Clark and Commissioners Aitchison and Potter of the 
Interstate Commerce Commission at the office of said Corntnission 
in Washington, D. C. and recommended to them the making of 
such a priority order; that at the said meeting the purposes and 
expected effects of the said order and the fonn thereof were dis¬ 
cussed and the opinion was expressed by your affiant and the others 
above mentioned and there present that such an order was necessary 
to meet the es.sential requirements of the Northwest and that it 
would meet such requirements 

Affiant further says that thereafter and on or about July 20, 
1020, the Interstate Commerce Commission issued its Service Order 
No. 10. 

Affiant further savs that he is familiar with the effect of the said 
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Service Order No. 10 on the liansportatioii of coal from and to the 
territories affei*ted; and that the S4iid order had the effect of com¬ 
pelling]; the shi])ment and movement to the Northwest of sufficient 
(M)al to meet the essential reipiirements of the sjiid section. 

Affiant is further informed and believes and therefore states that 
after the issuance by tlie Intestate Commerce Commission of its 
said Service Order No. 10 the said Wentz and said Morrow held con¬ 
ferences in New York City with representatives of the buying 
218 and consuming interests of New England and the official 
representatives of the Governors of the New England states, 
for the ])urpose of considering and recommending measures for the 
lelief of New England from the then threatened coal shortage; that 
following the said conferences the said Wentz and Morrow in con¬ 
junction with atliaiit and other representatives of railroads affected, 
and J. .1. Storrow, who had been appointed by the Governor of 
Mas'^aehusetts as Fuel Administrator of that State, as well as other 
representatives of New England, met with Chairman Clark and 
(^umnissioners Aitchison and Potter of the Intei'state Commerce 
Commission at the office of Stiid Commission in Washington, 1>. C. 
on or about July 28, 1920, and recommended to the Intei-state Com¬ 
merce Commission the making of an order respecting the movement 
of coal to New England substantially on the same lines as that there¬ 
tofore made with respect to the movement of coal to the Northwest. 

Affiant further says that thereafter, and on or alKuit July 28, 
1920, the Interstate Commerce Commission issued its Service Order 
No. 11. 

Affiant further says that he is familiar with the effect of the said 
Service Order No. 11 on the transportation of coal from and to the 
territories affected, and that the said order had the effect of com¬ 
pelling the shipment and movement of essential requirements of 
that section and that in his opinion said order or some similar order 
was essential to prevent the then threatened coal shoiJagc in New 
England. 

And further affiant saith not. DANIEL WILLARD. 


Subscribed and sworn to before me this 22nd day of April, A. D. 
1921. 

[SEAL.] GEO. W. HAULENBEEK, 

Notary Public. 

My Commission Expires May 1, 1922. 
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Inierveniny Petition of I). B. Wentz. 

Filed April 26, 1921. 

* ♦ ♦ ♦ ♦ 


To the Supreme Court of the District of Columbia: 

Your petitioner, D. B. Wentz, states as follows: 

1. That your petitioner is a citizen of Pennsylvania, and is a resi¬ 
dent of Wyncotte, Pa., a suburb of Philadelphia. 
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2. That oil tlie 2r)tli day of Kehriiary, 1021, the grand jury of the 
Dislrict Court of Ihe United Stales for the Distriet of Indiana, at 
Indianapolis, Indiana, found and returned into siiid eourt an in- 
dietment against two hundred and twenty-six individuals and cor¬ 
porations, including the National Coal Association, your petitioner 
as juesident of said A^so<*iation, and John 1). Monow, secretary 
thereof, charging them with having been guilty of divers niis- 
dcineanoi*s in violation of an Aet of Congress, entitled “An Act to 
Ih'otect J'rade and Commerce against unlawful Jlestraints and 
Monopolies,” approveil .Inly 2, bShO, commonly known as the Sher¬ 
man Act, a copy of which indictment is tiled with the bill of coni- 
]>l;fint hereinafter referred to, and is prayed to be treated as a part 
hereof; 

2». 1'hat on the — day of March, lh2l, said National Coal Asso¬ 
ciation and sai<l .fohn D. Monow tiled in this Honorable Court a bill 
of complaint against .lohn K. Laskey, United States x4ttorney for 
the Distriet of Columbia; Maurice Splain, United States Mai'shal in 
and for the Distriet of Columbia; Harry M. Daugherty, Attorney 
(Jeiieral of the Uniti'd States of America; (luy D. (lolV, Assistant 
to the Attormw Ceneral; L. ICrt Slack, Sjiecial Assistant At- 
22<t torney (haieral; l^'rederiek Van Nuys, United States Attorney 
for Ihe Distriet of Indiana; Mark Storen, United States Mar¬ 
shal in and for th(‘ District of Indiana; Charles F. Curley, United 
Slates AttoriK'v for the Distriet of Delaware; Martin F. Farley, 
Unite<l States 5lai-shal in and for the District of Delaware; Charles 
J>. McAvoy, United States Attorney for the Fastern District of Penn¬ 
sylvania; I''rank .I. Noonan, llnited States Marshal in and for the 
J’laslern District of Pimnsylvania; Charles V. Clyne, United Stales 
Attorney for the Northern Distriet of Illinois and .John J. Ib’adley, 
United Slates Marshal in and for the Northern District of Illinois, 
setting forth divers facts and reasons showing that said defendants 
should he enjoined from prost'cuting said indictment against said 
National Coal Association, and its otlicers, and against said Wentz 
and said Monow, and praying for an injunction against the said 
John F. Laskev, United States District Attornev for the District of 
Columhia, and said other defendants enjoining them from ])rose- 
cuting said indictment against said plaintitt's and the said Wentz, 
and praying for {’ertain other and further relief, as will more fully 
a|)pear by reference to said bill of complaint, which is here referred 
to as a part hereof. 

4. Tliat upon the tiling of said hill a temporary restraining order 
was entered hy this Court piu*suant to the prayer of the bill, and 
the case was set for hearing on the — day of April on the (piestion 
as to whether a temporary injunction should or should not be granted 
in said cause; that on the — day of April 11)21, the said hearing 
was, at the instance of the said defendants, continueil until 
221 April 2(>, 1021, and said temporary restraining order was con¬ 
tinued in full force and effect until the further order of this 
court; that on the 2t)th day of April, 1921, the defendants appeared 
by counsel, and moved to dismiss the said bill, and said plaintiffs, 
by counsel, moved for a temporary injunction in said cause and 
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filed divers affidavits in support of their said motion; and tlie court 
thereupon proceeded to hear arguments pro and con the said mo¬ 
tions which argument is still in ])rogress; 

5. That at the time said indictment was found and at the time 
said bill was filed your petitioner was across the Seas in India, or 
on his way from India to England, and had no knowledge of either 
thereof until he reached London, on or about the — day of April 
1921, at which time he received a letter from his attorney, J. F. 
ILillitt, enclosing a cojiy of said indictment and a jiartial cojiy, 
almost complete, of said bill; that if petitioner had been here at 
the time of the filing of the said bill, he would have joined therein 
as a party plaintifi'; and that upon receiving said letter from his 
said attorney and the said copies of said indictment and bill, he 
cabled his said attorney to the effect that he desired to join in said 
bill as a party plaintiff; 

(>. That the allegations in said bill are true, and your j)etitioner 
here adopts as his own each and all thereof as fully as if tlie same 
were in words and figures here at length set forth; 

7. That petitioner, also, here adopts the prayer of said bill as his 
own as fully as if the same were here at length set forth; 
222 8. And your ])etitioner further prays that lie be made a 

party plaintiff in the said bill, with the same effect as if he 
had been joined tis an original party plaintiff therein, and that this, 
his petition, be treated as his bill of comidaint herein, and that all 
of said defendants to said bill be made defendants hereto and re¬ 
quired to answer this petition, but answer under oath is herehy 
waived; and for costs and such other further and general relief as 
the nature of the c^se may require an<l as to equity may seem meet, 
and your jietitioner will ever jnay. 

And may process issue, etc. 

I). Ik WENTZ, 

P»y J. F. BULLITT, 

('oaa.sc/. 

District of Columria, 

Citij of Wa^ihlngton, ss: 

I, Morgan II. Beiich, Clerk of the Siqi. Ct., D. C., do hereby 
certify that J. F. Ihdlitt, whose name is signed to the foregoing- 
petition as Counsel for D. B. Wentz, this day ai)peared before me 
in my city aforesiud and made oath that the said D. B. Wentz is 
still abroad; that he is Counsel for said I). B. Wentz and as such 
is authorized by said 1). B. Wentz to file the said jietition in the 
name of and for and on behalf of the said 1). B. Wentz; that he 
has carefully reml the said petition and the bill therein referred to, 
and that the allegations of each arc true as he verily lielieves. 

Cdven under my hand and oHicial seal this 20" day of April 1921. 

MORGAN 11. BEACH, 

Clerk. 

^ By ALF. G. BUIIRMAN, 

Clh. 
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Order. 

Filed May 4, 1921. 
♦ ♦ ♦ 


This day came D. B. Wentz, by counsel, and filed an inten’ening 
petition herein, to which the defendants by counsel entered their ap- 
I)earance, and it is ordered that said petition of said D. B. Wentz be 
treated as his bill of complaint hreein, to have the same effect as if he 
had been joined as plaintiff in the original bill, it being understood 
that the motion of the defendants to dismiss the bill shall be deemed 
to include the complaint of said Wentz, and that all orders hereto¬ 
fore entered herein shall ai)ply to the said Wentz, as well as to said 
other plaintiHs. 

. WILLIAM HITZ, J. 


Intervening Petition of Robert W. Couffer. 

Filed Mav BL 1921. 

7 

To the Supreme Court of the Distrivt of Columbia: 

1. Your petitioner, Robeil W. Couffer, is the Robert W. Couffer 
mentioned in the bill of complaint filed in the above entitled cause 
ami is a citizen and resident of the State of Illinois and was for¬ 
merly in charge of the otliee of the National Coid Association then 

maintained in the City of Chicago and is the Robert W. Couf-. 
224 fer named as one of the defendants in an indictment returned 
on the 25th day of February 1921, under the Sherman Law, 
by the United States (Irand Jurors in and for the District of In¬ 
diana, against your petitioner and some two hundred and twenty- 
live other defendants in said indictment named. 

2. Your petitioner has read the bill of complaint filed by the Na¬ 
tional Co-al Association and said John D. A. Morrow in the above 
entitled cause and knows the contents thereof and he believes that the 
matters and things therein stated are true, and he hereby adopts as 
his own each and all thereof as fully as if the same were in words 
and tipires here at length set forth, and also adopts the prayer of 
said bill of complaint as fully as if the same were herein set forth. 

Ik And your |x>titioner shows, as a further ground why the prayer * 
of said bill of complaint should he granted and why an injunction 
should issue restniining the defendants therein named from insti¬ 
tuting any removal proceedings against your petitioner under the 
indictment aforesaid, that he was on or about the 14th day of 
January, A. I). 1920, in the City of Chicago in the Northern Dis¬ 
trict of Illinois, Eastern Division, duly served with a subpoena issu¬ 
ing out of the United States District Court for the District of In¬ 
diana requiring him to appear before that court *at Indianapolis at 
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nine o’clock A. M. on the 16th day of January, A. D. 1920, and, 
pursuant to said subpoena, your j^etitioner appeared in the Federal 
Court House at Indianapolis on sixid date and was thereafter on said 
date called before the Grand Jurors in and for said District then in 
session and, having been duly sworn, was interrogated by said 

225 prosecuting officers and testified in the presence of said Grand 
Jurors who were, as your petitioner is infpnned and believes, 

then investigating alleged violations of the Sherman Anti Trust Law 
as well as alleged violations of the Lever Law. 

And your petitioner shows that by a statute of the United States, 
to-wit, tlie Act of February 25th, 190J, chapter 755, it is provided: 

“That no person shall be prosecuted or be subjected to any [penalty 
or forfeiture for or on account of any transaction, matter or thing 
concerning which he may testify or produce evidence docaimentary or 
otherwise in any proceeding, suit or prosecution under said Acts”; 

the Acts therein referred to being An Act to Regulate Commerce 
approved February 4th, 1887 and all Acts amendatory thereof and 
supplementary thereto and An Act to Protect Trade imd Commerce 
Against Unlawful Trades and Monopolies, approved July 2nd, 1890, 
known as the Sherman T^w, and all acts amendatorv thereof and 
supplementary thereto, and ceHain other act refemng to taxation. 
And your petitioner shows that, by rca.son of the |u*emises and testi¬ 
mony that he gave before the aforcsiiid Grand Juroi*s under the sul>- 
jxjcna aforesiiid, he cannot now be prosecnited for any alleged violation 
of the Sherman Law concerning which he gave testimony tis afore¬ 
said. 

Wherefore your petitioner prays that he may have leave to file 
this intervening petition in sixid cause and to join therein as t>arty 
j)laintifi' with the plaintitt's therein named and that he may be 
given the lienetit of all the allegations contained in siiid bill of com- 
j)laint and that all of the defendants to said bill may be required to 
answer this jxetition, but not under oath, answer under oath l)eing 
heivby exjxressly waiveil, and may have such other and fur- 

226 ther relief in the premises as equity and justice may require. 

ROBERT W. COUFFER. 

8t.\te of Illinois, • 

County of Cook, sff: 

Robert W. Conifer, being duly sworn, on oath dejioses and says 
that he has read the al)ove intervening ])etition subscribed by him 
and knows the contenks thereof and that the mattei*s and things 
therein stated are true as he verily believes. 

ROBERT W. COUFFER. 

Subscribed and .sworn to before me this 10 day of May A. D. 1921. 

[seal.] , L. E. BOWEN, 

Notary Public. 

My commission expires on the 6th day of Mar., 1923. 
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Order Uranting Leave to Itohert IT. Caujjor to Intervene. 

Filed May 13, 19‘21. 

♦ ♦♦♦♦♦♦ 
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This day came Robert W. Couffer, by counsel, and presented his 
. intervening petition and asked leave to lile the siiine, and the court 
being duly advised in the premises gives leave to lile such petition 
and ordei*s that said petitioner lx? joined as an additional party plain- 
till in this cause with the same force and effect as if he had been 
named as one of the parties i>laintiff‘ in the original bill of 
comi)laint, and that the motion of the defendants to dismiss 
the bill and the motion of the plaintiffs for a temporary in¬ 
junction shall lie deemed to include said intervening petitioner, and 
that all orders heretofore entered herein shall apply to said petitioner 
as to all other plaintiffs herein. 

• WILLIAM IIITZ, 

Justice. 

Mav 13, 1921. 


Decree I)}.<imisslng Hill, S:e. 

Filed October 31, 1921. 

This cause coming on to be heard on the Rill of Com])laint and 
the exhibits thereto, the intenening jietitions of Daniel R. Wentz 
and Robert W. Couffer, the motion of the plaintiffs for an injunc¬ 
tion jx ndente lite, and the affidavits tiled in support thereof, and the 
motion of the defendants to dismiss the bill, all parties ap[>earing by 
counsel, the same was argued and submitted to the Court. There- 
u|>on, jifter due consideration thereof, it is this 31st day of Octolx'r, 
1921, by this Court and the authority thereof, adjudged, ordered ami 
decreed that the injunction ordem heretofore enterecl herein on the 
second and twelfth days of April, 1921, be and the same are hereby 
dissolved; that the Siiid motion to dismiss be and the same is hereby 
granted, and said bill and siiid intervening petitions Ini and the 
same are hereby dismissed with costs. Ry the Court: 

WTTdJAM IllTZ, 

Justice. 


228 From the foregoing decree the plaintiffs and said inter¬ 
veners, in open court, note an appeal to the Court of A]>peals 
of the District of Columbia, which appeal is hereby allowed; and 
upon motion, it is ordered that the penalty of a ])ond on appeal is 
fixed in the sum of one hundred dollars ($100.00) or in lieu thereof, 
a deposit with tlie clerk of the sum of fifty dollars ($r)0.00) in cash 
may be made. 

It is further adjudged, ordered and decreed that said injunction 
orders heretofore entered herein on the second and twelfth days of 
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April, 1921, 1)0 and the same are hereby restored and continued in 
full force and effect during the pendency of stiid appeal, upon the 
same undertaking heretofore filed herein. 

By the Court: ‘ 

WILLIAM IIITZ, 

Justice. 

Oct. 31, 1921. 


Memorandum. 

October 31, 1921.—$50 deposited in lieu of Undertaking on 
Appeal. 

229 Assujnment of Errors, with Prayer for Reversal. 

Filed November 20, 1921. 

:|c :(c :tc ;|c 

Now comes the National Coal Association, John l).x\. Morrow, Dan¬ 
iel B. Wentz and llobert W. Couffer, plaintiffs and appellants in the 
above-entitled cause, by Stephen A. Foster and H. Prescott Gatley, 
their attorneys, and show as their Assignment of Errors on which 
they rely to reverse the decree entered in said cause by the Supreme 
Court of the District of Columbia on the 31st day of October, 1921, 
that in the record of proceedings and in the rendition of said de¬ 
cree by said Supreme Court of the District of Columbia, there is 
manifest error in this, to-wit: 

1. Said Supreme Court of the District of Columbia erred in dis¬ 
missing the Bill of Complaint. 

2. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that it had jurisdiction to entertain the Bill of Com¬ 
plaint filed in this cause. 

3. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that the above-entitled cause is a suit to protect the con¬ 
stitutional rights of the plaintiffs and to enjoin the defendants from 
proceedings against the plaintiff corporation in an unlawful manner, 
and that said Court sitting in equity has jurisdiction in stiid cause. 

4. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that the National Coal Association, a corporation not 
residing or transacting business in the District of Indiana, has a 
right under the Constitution to a hearing on the question of prol>- 

able cause and to an opportunity to present pertinent and 

230 material evidence showing lack of such probable cause to 
believe it guilty of the offenses charged against it in the in-* 

dictment pending in said District of Indiana, before it can l>e re¬ 
quired to appear in the United States District Court for the District, 
of Indiana for trial under said indictment. 

5. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that the United States District Court for the District of 

l^-_3757a 
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Indiana had no jurisdiction over the National Coal Association, a 
foreign corporation, which is not an inhabitant of and does not 
transact business in said District of Indiana, and that said Court has 
no authority in law to issue a suninions or other process to compel 
said Association to appear before it and defend against an indict¬ 
ment based upon an alleged violation of the Sherman Law, there 
pending against it. 

6. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that the defendants named in said Dill of Complaint 
had no authority to serve or cause to be served upon Siiid National 
Coal Association in the District of Columbia or elsewhere, a sum¬ 
mons issued out of siiid United States District Court for the District 
of Indiana to compel said Association to appear and answer said 
indictment. 


7. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that each and evei’y one of the counts contiuned in said 
indictment does not st-ate an offense against the United States. 

8. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold upon the allegations of the Bill of Complaint, the truth 

of which is admitted by the motion of the defendants to dis- 
231 miss said bill, and the uncontroverted facts set forth in the 
affidavits filed by the plaintiffs, that there is no probable 
cause to believe that the plaintiffs herein, or any of them, are guilty 
of the offenses charged or attempted to be charged against them in 
said indictment or in any of the counts thereof. 

9. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that the Act of Congress known as the Sherman Law, 
ui>on which the aforesaid indictment is based, was rendered inopera¬ 
tive so far as the acts alleged in the indictment are concerned, by 
the sul>sequent enactment of the Act of Congress known as the 
Lever Law. 


10. Said Supreme Court of the District of Columbia erred in fail¬ 
ing to hold that the threatened removal proceedings about to be 
instituted in the District of Columbia, Eastern District of Pennsyl¬ 
vania and the Northern District of Illinois against the plaintiff Mor¬ 
row, Vice-President of the National Coal Association, plaintiff Wentz, 
President of said Association, and the plaintiff Couffer, its former 
agent, will necessarily involve a multiplicity of proceedings and vex¬ 
atious and oppressive litigation, depriving said Association and its 
said officers and former agent of their constitutional rights. 


Wherefore, and for divei’s other eiToi*s appearing in said record and 
proceedings and in the rendition of said decree, said National Coal 
Association, said Morrow, said Wentz and said Couffer j)ray that said 
decree of said Court be reversed, etc. 

STEPHEN A. FOSTER, 

H. PRESCOTT GATLEY, 

Attorneys for Plaintiffs-Appellants, 
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Designation of Record. 

Filed November 20, 1921. 

* * * * 


♦ 


I’lic Clerk will pleiLse jn'epare TraiitJcript of IJeeord on the appeal 
ill the above-entitled cause and include therein the following: 

1. Original Hill and exhibits. 

2. Kestraining order of April 2, 1921. 

o. Meinorandiini injunction undertaking, ai»proved and tiled 
April 2, 1921. 

4. Motion for temporary injiinction, atlidavit and Exhibit D 
filed April 12, 1921. 

5. Order of April 12, 1921, continuing in force temporary re¬ 
straining order. 


0. Motion of defendants to dismiss bill filed April 22, 1921. 

7. Affidavits (7) filed Ai)ril 25, 1921. 

8. Intervening j)etition of 1>. H. Wentz filed April 20, 1921. 

9. Order on said petition passed May 4, 1921. 

10. Intervening petition of Robert W. Coiiffer, filed Mav 13, 
1921. 


11. Order on said petition passed May 13, 1921. 

12. Decree of October 31, 1921, and appeal, etc. 

13. Memorandum: e$50 deposited in lieu of appeal bond October 
31,1921. 

14. Assignment of Errors. 

15. This designation. 

STEPHEN) A. FOSTER, 

H. PRESCOTT OATLEY, 

Attorneys for Plaintijjs. 


233 Received (*opy of iVssignment of Errors and above Desig¬ 
nation this 25th dav' of November, 1921. 

CHAS. W. ARTII, 

Asst. U. S. A tty., I). C., 

Of Counsel for Defendants. 

234 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of tlic Sui)remc Court of the District 
of Columbia, hereby certify tlie foregoing pages numl)ered from 1 
to 233, both inclusive, to be a true and correct transcript of tlie rec¬ 
ord, according to directions of counsel herein filed, copv of which 
is made part of this transcript, in cause No. 38890 In Equity, 
wherein National Coal Association et al., are Plaintiffs and John E. 
Laskey, United States Attorney for the District of Columbia et al., 
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arc Defendants, as the same remains upon the files and of record in 
said Couil. 


In testimony whereof, I liereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of December, 1921. 


[Seal of Supreme Court of the District of Columbia.] 


MORGAN II. BEACH, 

Clerk, 


L. M. G. 


[Endorsed on cover:] District of Columbia Supreme Court. No. 
3757. National Coal Association et ah, appellants, vs. Peyton Gor¬ 
don, United States Attorney for the District of Columbia et al. 
Court of Appeals, District of Columbia. Filed Dec. 10, 1921. 
Henry W. Hodges, clerk. 
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The rules and rejpilations promulgated by the President and 
the Fuel Administrator under Section 25 completely reg¬ 
ulated the coal industry . 53 

This indictment attempts to make obedience to these orders 
of the Fuel Administrator unlawful. 55 

The courts will give effect to the intention of Congress to 
establish a separate system of control and regulation for 
the coal industry . 56 

As the acts charged in the indictment were not within the 
purview of the Sherman Law the Supreme Court of the 
district should have sustained the bill. 57 

THE DISMISSAL OF THE BILL BY THE SUPREME COURT 
OF THE DISTRICT CANNOT BE SUSTAINED ON ANY OF 
THE GROUNDS STATED BY THE MOTION OF THE DE¬ 
FENDANTS TO DISMISS .57-71 

THE OBJECT OF THIS SUIT IS TO SECURE TO THE APPELLANTS 
THEIB CONSTITUTIONAL RIGHT TO A PRELIMINARY HEARING ON 
PROBABLE CAUSE . 58 

EQUITY WILL ENJOIN OFFICIALS OF THE GOVERNMENT FROM PRO¬ 
CEEDING IN AN UNLAWFUL MANNER AND BEYOND THE SCOPE OF 
THEIR AUTHORITY . 59 

Under this rule equity can enjoin officers from maintaining 
a criminal action . 60 

The rule applies whether the statute is unconstitutional or 
the officer is exceeding his authority 
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Appellees were proceeding beyond the scope of their au¬ 
thority . C6 

Indictment was based on an inoperative statute and there¬ 
fore void. 66 

No authority for service of summons issued by District 
Court of Indiana in this district. 67 

No Jurisdiction of corporation in Indiana . 67 

Section 12, Clayton Law, exclusive as to process for viola¬ 
tion of Sherman Law . 67 

Corporation cannot be sued in a district unless it is trans¬ 
acting business or is found there under that section. 68 

This rule is also based on the due process clause of the 
Constitution.‘. 69 

This is not a suit against the United States Government... 71 

THE THREATENED REMOVAL PROCEEDINGS IN DIFFER¬ 
ENT DISTRICTS AGAINST THE INDIVIDUAL APPELLANTS 
IN THE SEVERAL DISTRICTS INVOLVES THE SAME IS¬ 


SUES AND WILL DEPRIVE THEM OF THE RIGHT TO 
MAKE A COMPLETE SHOWING OF LACK OF PROBABLE 
CAUSE AND RESULT IN VEXATIOUS AND OPPRESSIVE 


LITIGATION AND A MULTIPLICITY OF SUITS.72-73 

APPELLANTS HAVE NO ADEQUATE REMEDY AT LAW AND 
PROPERTY RIGHTS ARE INVOLVED.73-74 


REMEDY AT LAW TO BE ADEQUATE MUST BE COMPLETE AND FULL. . . 73 

CORPORATION APPELLANT HAS NO REMEDY WHATSOEVER AT LAW... 73 
RIGHT OF A CORPORATION APPELLtVNT TO CONTINUED EXISTENCE IS A 


PROPERTY RIGHT . 74 

CONCLUSION . 75 
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IN THE 


Coort of Appeals of the District of Colombia 

January Term, 1922. 


NATIONAL COAL ASSOCIATION, et aL, 

Appellants, 


vs. 


PEYTON CK)BJ>ON, U. S. Attorney for 
the DISTRICT OF COLUMBIA, et al.. 

Applets. 


No. 3757. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF AND ARGUMENT ON BEHALF OF THE 

APPELLANTS. 


Statement of the Case. 


This case comes before this court on appeal from a 
decree of the Supreme Court of the District of Columbia 
sustaining a motion of the appellees (who were defend¬ 
ants below) to dismiss the bill of complaint. (Rec., 224.) 

The principal questions which are presented for de¬ 
cision in this case are: 

First. Has a corporation a constitutional right 
to a preliminary hearing on probable cause before it 







can be forced to appear and defend in a United 
States District Court for another district f 
Second, Can a United States District Court of a 
district, where a corporation neither resides or 
transacts business, issue its summons direct to the 
marshal of this district for service upon a corpora¬ 
tion doing business here? 

Third. Did the enactment of the Lever Law and 
especially Section 25 thereof, creating a complete 
system of regulation and control over the coal in¬ 
dustry, supersede, so far as those engaged in that 
industry are concerned, the provisions of the Sher¬ 
man law? (Rec., 6.) 

The original bill of complaint was filed by the National 
Coal Association and its executive vice president, John 
D. A. Morrow, and upon intervening petitions, Daniel B. 
Wentz, of Philadelphia, its president, and Robert B. 
Couffer, of Chicago, its former agent, were joined as co¬ 
plaintiffs. Thd National Coal Association is a Delaware 
corporation, having its headquarters in Washington, 
where Morrow, its executive vice president, resides and 
is in charge of its business. (Rec., 5, 219.) 

The defendants are the United States Attorney for 
the District of Columbia, and its marshal, the Attorney 
General of the United States, the Special Assistant to the 
Attorney General in Indiana having charge of the crimi¬ 
nal indictment pending in the United States District 
Court there, and certain other representatives of the De¬ 
partment of Justice and United States marshals. (Rec., 
5.) All of these defendants appeared in the lower court 
and joined in the above-mentioned motion to dismiss. 
(Rec., 171.) 

It appears from the allegations of the bill of complaint 
that the plaintiffs below (appellants here), the National 
Coal Association, Wentz, Morrow and Couffer, were 
joined with some two hundred and twenty-three 
other defendants in an indictment returned on the 
twenty-fifth day of February, 1921, by the United 
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States grand jurors of the District of Indiana, charg¬ 
ing said defendants with having conspired with each 
other and with other persons to the grand jurors unknown 
continuously during the three-year period prior to its 
return to restrain trade and commerce and to monop¬ 
olize trade and commerce in bituminous coal among the 
different states of the United States. (Rec., 8.) It 
further appears from the allegations of the bill that the 
defendants therein named (appellees here) have caused 
or are about to cause to be issued to the United States 
marshal for the District of Columbia, one of said defend¬ 
ants, a summons returnable in thei District Court for the 
District of Indiana and based upon the above indictment, 
and that such sununons is about to be served upon said 
corporation appellant by said United States marshal in 
this district. (Rec., 46.) And the bill alleges that the 
service of such summons upon said corporation 
would immediately deprive said corporation of its 
constitutional right to a hearing on probable 
cause in the district of its domicile before it can 
be required to appear and plead to said indictment 
pending in the District of Indiana, where said 
corporation is not a resident and does not transact busi¬ 
ness. ThCi bill further alleges that there is no authority 
in law for the issuance by said District Court of Indi¬ 
ana of a summons addressed to the marshal of the Dis¬ 
trict of Columbia, or for service of such summonsi in the 
District of Columbia upon said corporation. The de¬ 
fense of such lack of authority cannot be raised by said 
corporation appellant—unless the relief prayed for is 
granted—^without going to the District of Indiana and 
appearing in the United States District Court, and 
said corporation appellant would thus be deprived ipso 
facto of its aforesaid constitutional right to a prelimi¬ 
nary hearing in this district on the question of probable 
cause. (Rec., 46.) The bill alleges that inasmuch as 



Section 1014 of the Revised Statute made no provision 
for proceedings against corporations, the only place 
where the corporation appellant can secure the hearing 
on the question of probable cause guaranteed to it by 
the constitution is in this court of equity. (Rec., 46.) 

It further appears from the allegations of the bill of 
complaint that the defendants therein named (appellees 
here) are also about to institute removal proceedings 
under Section 1014 of the Revised Statutes, and based 
upon the aforesaid indictment against the appellant, 
Wentz, in, the Eastern District of Pennsylvania, against 
the appellant. Morrow, in this District of Columbia, and 
against the appellant, Couffer, in the Northern District of 
Illnois. (Rec., 45.) All of these removal proceedings 
will involve practically the same issues as those neces¬ 
sarily presented in any hearing on the question of prob¬ 
able cause against the corporation appellant. And the 
bill alleges that these several removal proceedings would 
result in a multiplicity of suits, and deprive the indi¬ 
vidual appellants above named of their constitutional 
rights to a full preliminary hearing on the question of 
probable cause. (Rec., 51.) 

The bill of complaint contains detailed allegations of 
fact—the truth of which is admitted by the motion to 
dismiss—tending to show a total lack of probable cause 
to suppose that the appellants or any of them had 
been guilty of any such charge as is brought against 
them in said indictment, and the bill denied specifically 
that they had been guilty of any such offense. (Rec., 
19.) 

And the bill further shows that many acts which the 
indictment charges as criminal were performed by the 
defendants in said indictment named with the sanction 
and approval and at the instance and direction of the 
United States Government and the several officials there- 
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of, including the President of the United States, the 
Council of National Defense, the Fuel Administrator, 
the former Attorney General of the United States, the 
Interstate Commerce Commission, and other officials act¬ 
ing under lawful authority duly vested in them respec¬ 
tively. (Rec., 24.) 

The bill further shows that, by the aforesaid indict¬ 
ment, an attempt is made to tie together ancl bring with¬ 
in the jurisdiction of the United States District Court 
for the District of Indiana a large number of unrelated 
acts and practices (charged against some or all 
of said two hundred and twenty-six defendants) 
which were perfectly legal and proper and which 
occurred, so far as the same actually occurred at 
all, in different parts of the United States outside of 
Indiana, and had no connection whatever with any al¬ 
leged conspiracy or monopoly by any of the defendants 
named in said indictment, and that said indictment does 
not purport to charge any specific act against any of the 
appellants in this court as having been performed in the 
District of Indiana. (Rec., 9.) 

The bill of complaint further sets forth the enactment 
of the Lever Law under the war power of Congress on 
August 10, 1917, and the complete system of regulation 
and control over the coal industry which was shortly 
thereafter established by the President and the Fuel 
Administrator. (Rec., 44.) The orders, regulations and 
rulings of the Fuel Administrator, printed by the Gov¬ 
ernment Printing House in an official publication cover¬ 
ing some 614 pages, were called to the attention of the 
court. It was alleged in the bill of complaint that by this 
complete system of regulation thus established under the 
provisions of the Lever Law, the Sherman Law was 
made inoperative or superseded so far as those engaged 
in the coal industry were concern. (Rec., 7.) 


The bill of complaint sets forth the irreparable injury 
which will be done to the appellants and that they will be 
deprived of their constitutional rights if the injunction 
prayed for is not granted. The bill alleges that 
the right of the corporation appellant to continue in ex¬ 
istence constitutes property within the meaning of the 
Constitution of the United States and is entitled to pro¬ 
tection under such constitutional provisions, and that its 
business would be seriously jeopardized, if not altogether 
destroyed, and its continued existence imperiled by the 
pending and threatened criminal prosecutions against 
said corporation appellant and its oflBicers, directors, 
members and employees. (Rec., 47.) The individual 
appellant, Morrow, who has at all times been employed 
as principal managing officer of the corporation ap¬ 
pellant and has built up and created its organization, 
if removed to the District of Indiana for trial under the 
indictment aforesaid, would suffer great and irreparable 
loss and damage to himself, as well as causing such ir¬ 
reparable loss and damage to the corporation appellant 
by reason of his enforced absence from this district and 
his enforced neglect of the affairs of said corporation 
appellant. And in the threatened multiplicity of re¬ 
moval proceedings about to be instituted against the sev¬ 
eral individual appellants, as above set forth, it will be 
impossible for said appellants or either of them to pre¬ 
sent at the several hearings the full showing of lack of 
probable cause to which they are entitled under the afore¬ 
said constitutional guarantees. (Rec., 49.) 

The bill, therefore, prayed for injunctions, both tem¬ 
porary and perpetual, against the service of any sum¬ 
mons or process requiring or purporting to require the 
corporation appellant to appear in the United States 
District Court of Indiana in the aforesaid criminal pro- 
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ceedings, and against the institution of removal proceed¬ 
ings against either of the individual appellants. (Rec., 
56.) 

In addition to the verified bill of complaint, the appel¬ 
lants offered at the hearing in support of their motion 
for a temporary injunction certain affidavits to which 
reference will hereafter be made. (Rec., 173.) 

The motion to dismiss, which was joined in by all of 
the appellees, is based on the following grounds: 

That this is a suit to enjoin officers of the United 
States from performing their duties in the prosecu¬ 
tion of criminal actions; that it is a suit against the 
United States and the United States has not directly 
or indirectly consented to the prosecution of the ac¬ 
tion ; that there is no ground for the equitable relief 
prayed for, and that the plaintiffs have an adequate 
and complete remedy at law. (Rec., 171.) 

The Supreme Court of the District sustained said mo¬ 
tion and dismissed the bill of complaint. The Supreme 
Court in so doing did not file any opinion or state its 
views on the questions involved. (Rec., 224.) 

Specification of Errors Relied Upon. 

1. Dismissal of bill of complaint. 

2. Failure to hold that this cause is a suit to protect 
the constitutional rights of the appellants and to enjoin 
the appellees from proceeding against the appellants in 
an unlawful manner, and that the Supreme Court of the 
District sitting in equity had jurisdiction in such cause. 

3. Failure to hold that the National Coal Association, 
appellant, a corporation not residing or transacting busi¬ 
ness in the District of Indiana, had a right under the 
Constitution to a hearing on the question of probable 
cause and to an opportunity to present pertinent and 
material evidence showing lack of such probable cause 
to believe it guilty of the offenses charged against it in 
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the indictment pending in the District Court for the Dis¬ 
trict of Indiana before it can be required to appear in 
said court. 

4. Failure to hold that the United States District 
Court for the District of Indiana had no jurisdiction 
over the National Coal Association, and that said court 
had no authority to issue a summons or other process 
to compel said association to appear before it and de¬ 
fend against the aforesaid indictment based upon alleged 
violation of the Sherman Law. 

5. Failure to hold that the appellees had no authority 
to seiwe or cause to be served upon said National Coal 
Association in the District of Columbia a summons is¬ 
sued out of the said United States District Court for the 
District of Indiana to compel said association to appear 
and answer said indictment. 

6. Failure to hold each and every one of the counts 
contained in said indictment insufficient in law. 

7. Failure to hold that, upon the allegations in the 
bill of complaint, the truth of which is admitted by the 
motion of the appellees to dismiss, and the uncontro¬ 
verted facts set forth in the affidavits filed by the appel¬ 
lants, there is no probable cause to believe that the ap¬ 
pellants or any of them are guilty of the offenses at¬ 
tempted to be charged against them in said indictment. 

8. Failure to hold that the Sherman Law, upon which 
said indictment is based, was rendered inoperative, so 
far as the acts alleged are concerned, by the subsequent 
enactment of the Lever Law. 

9. Failure to hold that the threatened removal pro¬ 
ceedings about to be instituted in several different dis¬ 
tricts against the individual appellants will necessarily 
involve a multiplicity of proceedings and vexatious and 
oppressive litigation, depriving said appellants of their 
constitutional rights. (Hoc., 225.) 
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POINTS AND AUTHORITIES'. 


I. 

THE SUPREME COURT OF THE DISTRICT IN DISMISSING 
THE BILL OF COMPLAINT DEPRIVED THE CORPORATION 
APPELLANT OF ITS CONSTITUTIONAL RIGHT TO A HEAR- 
ING ON PROBABLE CAUSE IN THIS DISTRICT BEFORE IT 
CAN BE REQUIRED TO APPEAR AND PLEAD IN THE 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
INDIANA. 


A. 

THE BIGHT WHICH AN INBIVIDXTAL ADMITTEDLY HAS TO 
SUCH A HEABINQ ON THE QUESTION OF PBOBABLE CAUSE 
IS A CONSTITUTIONAL BIGHT AND NOT MEBELY STATU- 
TOBY. 

This has been expressly/ so decided by the Supreme 
Court of the United States. 

‘‘In order that anyone accused shall not be de¬ 
prived of this constitutional right the judge applied 
to to remove him from his domicile to a district in 
another state must find that there is probable cause 
for believing him to have committed the alleged of¬ 
fense and in such other district.^’ 

Tinsley v. Treat, 205 U. S. 20. 

Harlan v. McGourin, 218 U. S. 442. 

Pereles v. Weil, 157 Fed. 419. 

U. S. V. Smith, 173 Fed. 227. 

In re Greene, 52 Fed. 104. 


A COBPOBATION HAS THH SAME CONSTITUTIONAL RIGHT 

TO A HEARING ON PROBABLE CAUSE THAT AN INDI¬ 
VIDUAL HAS. 

1. Constitutional provisions ordinarily cover and pro^ 
tect corporations quite as much as individuals. 

Santa Clara Co. v. Scnith. Pac. Railroad^ 118 
U. S. 394. 

Connolly v. Union Server Pipe Company, 184 

U. S. 540. 

Silverthorne Lumber Co. v. United States, 251 
U. S. 385. 

Hale V. Henkel, 201 U. S. 43. 

2. The language of the different provisions of the 
Constitution securing this right obviously includes cor¬ 
porations as well as individuals. 

Tinsley v. Treat, supra. 

It has always been assumed by the Supreme Court 
that Article 3, Section 2 of the Constitution and the Sixth 
Amendment includes corporations. 

Armour Packing Company v. United States, 209 
U. S. 56. 

Hyde v. U. S., 225 U. S. 347, at 364. 

It frequently has been decided that the due process 
clause of the Fifth Amendment covers corporations. 

3. The same hardship and inconvenience which would 
arise in the case of an individual, if forced to appear a/nd 
defend in a distant jurisdiction without such prelimi¬ 
nary hearing on probable cause in the district of his 
domicile, would be present in the case of a corporation 
if forced so to appear and defend, 

Hyde v. Shine, 199 U. S. 62, at page 78. 

Tinsley v. Treat, 205 U. S. 20, at page 29. 

Beavers v. Henkel, 194 U. S. 73, at page 83. 
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c. 

THE COBPDBATION PLAINTIFF WILL BE ALTOQETHEB DE- 
PBrlVED OF ITS CONSTITTJTIONAL BIGHT TO A HEABING 
ON PBOBABLE CAUSE UNLESS THE INJUNCTION PBAYED 
FOB IN THIS BILL OF COMPLAINT IS ISSUED AND A HEAB- 
ING IS HAD IN THE SUPBEME COUBT OF THE DISTBICT 
ON THIS QUESTION OF PBOBABLE CAUSE. 

1. The provisions in Section 1014 of the Revised 
Statutes for a hearing on probable cause relate only to 
such hearings in the case of individuals, 

2. If the threatened service of process is once made 
in the District of Columbia upon the corporation appel¬ 
lant, said corporation ivill be required to appear in the 
Z7. S, District Court for the District of Indiana and de¬ 
fend against the indictment there pending. 

3. There is no act of Congress authorizing, or pur¬ 
porting to authorize, the issuame of a summons by the 
United States District Court for the District of Indicma 
addressed to the United States marshal for the District 
of Columbia or for the service by the latter in his said 
District of such summons upon the corporation appel¬ 
lant. 

(a) Section 716 of the Revised Statutes does not 
authorize the issuance of process by one United 
States District Court for service in another district. 

Palmer v. Thompson, 20 App. D. C. 273. 

Mitchell v. Dexter, 244 Fed. 926, at page 930. 

Mclntire v. Wood, 7 Cranch. 503. 

McClung v. SiUiman, 6 'Wheaton, 598. 

Bath Co. v. Amy, 13 Wallace, 244. 

Rosenbaum v. Bauer, 120 U. S. 450. 

McClellan v. Carland, 217 U. S. 268. 

In re Blake and Others, 175 U. S. 114. 

In re Massachusetts, 197 U. S. 482. 
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In re Glaser, 198 U. S. 171. 

Whitney v. Dick, 202 U. S. 132. 

Distinguished, In re Christian, 82 Fed. 885. 

(b) The cases of U. S. v. Standard Oil Company, 
154 Fed. 728; U. S, v. Va<-Car, Chemical Co,, 163 Fed. 
67, and John Gnnd Breiving Co. v. U. S., 204 Fed. 17, 
holding that summons could issue from one district 
to another against a corporation defendant indicted 
in the first district under Section 716 of the Revised 
Statutes, clearly do not represent the law. 

Palmer v. Thompson, 20 Appl. D. C. 273. 

Mitchell V. Dexter, 244 Fed. 926. 

Distinguished, In re Chetwood, 165 IT. S. 443, 
461. 

TJ. S. V. John Kelso Co., 8Q Fed. 304. 

(c) The last clause in Section 12 of the Clayton 
Law, reading as follows: 

‘‘And the process in such cases may be served 

in the district of which it is an inhabitant or 

wherever it may be found, 
refers back to the cases enumerated in the first part 
of the section,, that is, to cases brought in the dis¬ 
trict where the corporation is an inhabitant or trans¬ 
acts business or is found. 

As the corporation appellant is not a resident and 
does not transact business in the District of Indiana, it 
does not fall within the terms of the above section. 

(d) In order to attack such seiwice of process, if 
once made in the District of Columbia, the corpora¬ 
tion appellant would have to appear in the District 
Court for the District of Indiana and it would thus 
be deprived of its constitutional right to a prelimi¬ 
nary hearing here on the question of probable cause. 

4. It is the duty of all courts to enforce the consti¬ 
tutional rights of litigants, and the Supreme Court of the 
District of Columbia erred in dismissing this hill housed 
upon such rights. 

Boyd V. U. S., 116 U. S. 616, at page 635. 

'Riverside and Dan River Cotton MiUs v. Mene- 
fee, 237 U. S. 189, at page 196. 
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(a) The bill of complaint and the affidavits filed 
in support thereof show a complete lack of probable 
cause to believe that either the corporation appel¬ 
lant (or either of the individual appellants) has been 
guilty of any such offense as the indictment attempts 
to charge. 

Distinguished, American Column Lumber Co,, et 
al, V. United States, 42 Sup. Ct. 114. 

(b) The indictment pending in the District of In¬ 
diana against which the corporation appellant will 
be required to appear and defend in that district by 
the threatened service of summons in the District of 
Columbia, fails to state any offense against the 
United States, and, therefore, could not be made the 
basis for removal proceedings. 

Greene v. Henkel, 183 U. S. 249, 261. 

Benson v. Henkel, 198 U. S. 1. 

Tinsley v. Treat, 205 U. S. 20, 29. 

(1) The general averment appearing at the beginning 
of each count is substantially in the generic terms of the 
statute. Such an averment has been uniformly held in¬ 
sufficient. 

U, S, V. Cruikshank, 92 U. S. 542. 

Pettibone v. U. S,, 148 U. S. 197. 

Batchelor v. U, 8., 156 U. S. 426. 

This rule has been specifically applied to indictments 
under the Sherman Law. 

In re Greene, 52 Fed. 104. 

U, S, V. Nelson, 52 Fed. 646. 

U, S, V. Patterson, 55 Fed. 605. 

U, S, V. American Naval Stores Company, 186 
Fed. 592. 

U, S, V. Patterson, 201 Fed. 697, 720. 

U, S, V. Cowell, 243 Fed. 730. 
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(2) In the present indictment the general charge in 
each count is expressly limited by the clause “the nature 
of which is now here described and in the manner and by 
the means now here set forth.” 

In re Benson, 58 Fed. 962. 

In charging a conspiracy sufficient facts must be al¬ 
leged to show that the acts charged were part and par¬ 
cel of an agreement to restrain trade or create a monop¬ 
oly, and it is not enough merely to state the conclusion 
that such acts were committed “pursuant to a con¬ 
spiracy.” 

Z7. 8, V. Patterson, 55 Fed. 605. 

U, S, V. McAndrews £ Forbes, 149 Fed. 823. 

(3) In the paragraphs following the above mentioned 
insufficient charge there is no allegation to the effect that 
any conspiracy was entered into in the District of Indi¬ 
ana, or that a single act of any of the appellants was per¬ 
formed therein. 

Unless it affirmatively appears that the offense charged 
was committed in the jurisdiction to which removal is 
sought, the removal of the defendant will not be ordered 
to a foreign jurisdiction. 

Horner v. U. 8,, 143 U. S. 207. 

Greene Henkel, 183 U. S. 249. 
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11 . 

THE SHERMAN LAW XTPON WHICH THE PENDINO INDICT¬ 
MENT IN INDIANAPOLIS IS BASED WAS SUPERSEDED, SO 
FAR AS THE ACTS ALLEGED IN SAID INDICTMENT ARE 
CONCERNED, BY THE LATER ENACTMENT OF THE LEVER 
LAW. 


A. 

UlTDER THE GENERAL BULE OF CONSTRUCTION, WHERE 
THERE IS A SPECIFIC STATUTE DEALING WITH AN EN¬ 
TIRE SUBJECT, SUCH STATUTE WITHDRAWS THIS SUB¬ 
JECT FROM THE OPERATION OF A GENERAL LAW AS 
FULLY AS IF THE LATTER WERE IN TERMS REPEALED. 

Cook Coimty National Bank v. U, S,f 107 U. S. 
445. 

Rodgers v. JJ. 185 U. S. 83. 

Townsend v. Little, 109 U. S. 504. 

In re Rouse, Hazard <& Co,, 91 Fed. 96. 

U, S. V. Chase, 135 U. S. 255. 

B. 

THE LEVER LAW, PASSED UNDER THE BROAD WAR POWER 
OF CONGRESS, COVERED THE ENTIRE SUBJECT OF PRO¬ 
DUCTION, SALE AND DISTRIBUTION OF COAL AND WAS IN 
FULL FORCE AND EFFECT THROUGHOUT THE THREE- 
YEAR PERIOD NAMED IN THE INDICTMENT. 

The Supreme Court has construed war legislation with 
uniform liberality. 

Dakota Central Telephone Co, v. State of South 
Dakota, 250 U. S. 163. 

Northern Pacific Ry, Co. v. State of North Dor 
kota, 250 U. S. 135. 

1. The conspiracy provisions of Sections 4 and 9 of 
the Lever Law attempt to cover every conceivable form 
of conspiracy restraining trade and commerce, in coal 
and other necessaries. 
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2. Section 25 deals particularly with the coal indus- 
try and the President is authorized to ** establish rules 
for the regulation of, and to regulate, the method of pro¬ 
duction, sale, shipment, distribution, apportionment or 
storage thereof,** and that section expressly authorizes 
the fixing of maximum prices, 

3. It is significant that Section 26 contains the oidy 
saving clause in the entire Lever Law and it states that 
nothing contained in this section shall be construed 
to repeal the Sherman Anti-Trust Act, but makes no 
similar reservation as to the effect of other sections. 

4. The rules and regulations promidgated by the 
President and the Fuel Administrator constituted a com¬ 
plete system of regulation of the coal industry, 

5. The courts will give effect to the intention Con¬ 
gress manifested to set up in war time a different sys¬ 
tem of control cmd regulation of the coal industry, 

Texas S Pacific Ry. Co. v. Abilene Cotton Oil 
Co., 204 U. S. 426. 

Baltimore <& Ohio R. R, Co. v. Pitcairn Coal Co., 
215 U. S. 481. 

See, also: 

U. S. V. Pacific & Arctic Co., 228 U. S. 87. 

If the Sherman Law was superseded by the enactment 
of the Lever Law, the Supreme Court of the District of 
Columbia should have held that the indictment pending 
in the District of Indiana could not form the basis for the 
issuance of a summons to the corporation appellant in 
this district or for the institution of removal proceed¬ 
ings against the individual appellants. 


17 


m. 

THE ACTION OF THE STJPEEME COTJET IN BISMISSINQ THIS 
BILL OF COMPLAINT CANNOT BE JUSTIFIED ON ANT OF 
THE OEOUNDS STATED IN THE MOTION OF THE DEFEND¬ 
ANTS TO DISMISS. 


A. 

THE OBJECT OF THIS SUIT, AS ABOVE POINTED OUT, IS TO 
SECUEE A PBELIMINAKY HEABINa ON THE QUESTION OF 
PROBABLE CAUSE AS OUABANTEED TO THE APPELLANTS 
BY THE CONSTITUTION. 


B. 

EVEN IF THIS SUIT WERE HELD TO BE ONE SEEKINQ TO 
ENJOIN A CRIMINAL PROCEEDING, STILL THE BILL OF 
COICPLAINT SHOULD HAVE BEEN ENTERTAINED AND THE 
RELIEF PRAYED FOR GRANTED, BECAUSE THE APPEL¬ 
LEES (DEFENDANTS BELOW), WERE PROCEEDING IN AN 
UNLAWFUL MANNER AND BEYOND THE SCOPE OF THEIR 
AUTHORITY. 

1, It is well established that equity can enjoin gov- 
eminent offlcials who are proceeding in an unlawful 
manner, 

(a) The cases where a government ofiScial has 
been enjoined from proceeding under an unconstitu¬ 
tional statute illustrate this rule. 

Kermington, et al, v. Pcdnier, Attorney General, 
et al,, 255 U. S. 100. 

Wilson V, New, 243 U. S. 332. 

Adams v. Tanner, 244 U. S. 590. 

Hammer v, Dagenhart, 247 U. S. 251. 
Hamilton v. Kentucky Distilleries Co,, 251 U. S. 
146. 

Ruppert V. Caffey, 251 U. S. 264. 

Ft, Smith £ Western R, R, Co, v. Mills, 253 U. S. 
206. 
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The recent cases declaring certain portions of the 
Lever Law unconstitutional upheld the right to enjoin a 
federal oflScial from enforcing it. 

Kennington, et al. v. Palmer, Attorney General, 
supra, 

Kinnane, District Attorney, v. Detroit Creamery 
Company, et al,, 255 U. S. 102. 

Weed d Co, v. Lockwood, District Attorney, 255 
U. S. 104. 

Willard Co,, et al, v. Palmer, Attorney General, 
255 U. S. 106. 

Tedrow, District Attorney, v. Leivis d Son Co,, 
255 U. S. 98. 

(b) Even if the statute is constitutional, but the 
official is acting beyond the scope of his authority, 
the same doctrine applies. 

Philadelphia Company v. Stimson, 223 U. S. 605. 

Lane, Secretary of Interior, v. Watts, 234 U. S. 
525. 

Waite, et al,, as general appraisers v. Macey, 
246 U. S. 606. 

Santa Fe R, R, v. Layie, Sec*y, of Interior, 244 
U. S. 492. 

Hannah d Hogg v. Clyne, U, S, Dist, Atty,, 263 
Fed. 599. 

Royal Baking Powder Co, v. Emerson, U, S. 
Dist. Atty., 270 Fed. 429. 

Oertel Co. v. Gregory, Dist. Atty., 270 Fed. 789. 

(c) The appellees (defendants below) were pro¬ 
ceeding in the present case beyond the scope of their 
authority. 

First. The appellees were proceeding under a section 
of the Sherman Law which was at the time inoperative. 

Second. There is no authority in law for the issuance 
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of a summons by the District Court for the District of 
Indiana to the United States Marshal for the District 
of Columbia for service in this district on the corporation 
appellant. 

Third. The District Court for the District of Indiana 
had no jurisdiction over the corporation appellant, which 
has never been an inhabitant of the District of Indiana 
and does not transact business there, and therefore 
cannot be there indicted under the Sherman Law. 

Hale V. Henkel^ 201 U. S. 43. 

Under Section 12 of the Clayton Act there is no juris¬ 
diction over a corporation which is not an inhabitant, or 
cannot be found, or does not transact business in the 
district where it is sued. 

Frey <& Son v. Cudahy Packing Co., 228 Fed. 
Rep. 209. 

Southern Photo Material Co. v. Eastman Kodak 
Co., 234 Fed. 955. 

Venner v. Pennsylvania Steel Co., 250 Fed. 292. 

It is not due process of law under the Fifth and Four¬ 
teenth Amendments to sue in one district or state a cor¬ 
poration organized under the laws of another state when 
such corporation has not come into the former district 
or state for the purpose of doing business therein and 
has no property there and no qualified agent upon whom 
process can be served. 

Riverside Mills v. Menefee, 237 U. S. 189. 

St. Louis S. W. Ry. v. Aleocander, 227 U. S. 218. 

Goldey v. Morning News, 156 U. S. 518. 

Noel Construction Co. v. George W. Smith S Co., 
193 Fed. 492, at page 495. 
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2. A suit against a federal official to restrain his pro¬ 
ceeding beyond the scope of hiS: authority is in no sense a 
suit against the United States. 

Philadelphia Co, v. Sthnson, 223 U. S. 605. 

The same doctrine has been applied to state officials. 

Ex parte Yoxmg, 209 U. S. 123. 

Past V. Van Deman, 240 U. S. 342. 

Truax v. Raich, 239 U. S. 33. 

IV. 

THE DIFFEKENT BEMOVAL PBOCEEDINOS WHICH THE AP¬ 
PELLEES (DEFENDANTS BELOW) THEEATEN TO INSTI¬ 
TUTE AGAINST THE INDIVIDUAL APPELLANTS IN THE 
SEVEEAL DISTEICTS WHEEE THEY EESIDE EESPEC- 
TIVELY WELL INVOLVE SUBSTANTIALLY THE SAME IS¬ 
SUES OF LAW AND FACT AND WILL EAISE MOST OF THE 
QUESTIONS PEESENTED ON THE PEESENT EECOED. ALL 
OF THESE PEOCEEDINGS CAN BE FINALLY DETEEMINED 
IN THE PEESENT SUIT, AND THE SUPEEME COUET OF 
THE DISTEICT SHOULD, THEEEFOEE, HAVE TAKEN JUEIS- 
DICnON OF THIS CAUSE FOE THE PUEPOSE OF PEEVENT- 
ING MULTIPLICITY OF PEOCEEDINGS AND VEXATIOUS 
AND OPPEESSIVE LITIGATION. 


V. 

THE APPELLANTS HAVE NO ADEQUATE EEMEDY AT LAW 
FOE THE THEEATENED WEONGS COMPLAINED OF IN THE 
BILL OF COMPLAINT AND THEIE PEOPEETY EIGHTS AEE 
INVOLVED. 


A. 

BEFORE A COUBT OF EQUITY SHOUU) DECLINE JURISDIC¬ 
TION ON THE GROUND THAT THERE IS A REMEDY AT 
LAW, IT MUST APFEAR THAT SUCH REMEDY AT LAW 
WAS AS COMPLETE AND ADEQUATE AS THE REMEDY IN 
EQUITY. 

St. Louis-San Francisco By. Co, v. McElvain, 
253 Fed. 123. 

Section 723, Revised Statutes. 

Ex parte Young, 209 U. S. 123. 
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B. 

THE COBPOBATION PLAINTIFF HAD NO BEMEDY 
WHATSOEVER, OTHER THAN THIS SUIT IN EQUITY, TO 
PROTECT ITS AFORESAID CONSTITUTIONAL RIGHTS. 

C. 

THE RIGHT OF THE CORPORATION APPELLANT TO CON¬ 
TINUED EXISTENCE AND TO CARRY ON ITS BUSINESS IS 
A PROPERTY RIGHT, AND SUCH RIGHT IS THREATENED 
BY THE APPELLEES (DEFENDANTS BELOW). 

Weed S Co. v. Lockwood, U, S. Dist. Atty., 255 
U. S. 104. 

Kinnane, U. S. Dist. Atty., v. Detroit Creamery 
Co., et ai., 255 U. S. 102. 

Same case, 264 Fed. 845. 

Lamhorn v. McAvoy, U. S, Dist. Atty., 265 Fed. 
944. 

International Neivs Service v. Associated Press, 
248 U. S. 215. 


VI. 


CONCLUSION 



ARGUMENT. 


I. 

THE STJPEEME COTJHT OF THE DISTRICT IN DISMISSINO THE 
BILL OF COMPLAINT DEPRIVED THE CORPORATION AP¬ 
PELLANT OF ITS CONSTITUTIONAL RIGHT TO A HEARING 
ON PROBABLE CAUSE IN THIS DISTRICT BEFORE IT CAN 
BE REOUIRED TO APPEAR AND PLEAD IN THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF INDIANA. 

A. 

THE EIGHT WHICH AN INDIVIDUAL ADMITTEDLY HAfi TO 
SUCH A HEADING ON THE QUESTION OF PDOBABLE CAUSE 
IS A CONSTITUTIONAL EIGHT AND NOT MERELY STATU¬ 
TORY. 

This has been expressly so decided by the Supreme Court 

of the United States. 

The case of Tinsley v. Treat, 205 U. S. 20, was an ap¬ 
peal from a habeas corpus proceeding brought to prevent 
the removal, under Section 1014 of the Revised Statutes, 
of the accused from the Eastern District of Virginia to 
the Middle District of Tennessee where an indictment 
had been returned against numerous defendants under 
the Sherman Law, and under Section 5440 of the Revised 
Statutes. In that case the removal proceedings were had 
before the district judge, and after the government had 
made out its case by offering a certified copy of the in¬ 
dictment, the judge rejected the evidence offered by the 
defendant's counsel to show that the Circuit Court for 
the Middle District of Tennessee had no jurisdiction over 
the defendant.^ The evidence so offered and excluded 

*The evidence so offered was of substantially the same character as 
that which the appellants sought to present to the Supreme Court of the 
District, as disclosed by the bill of complaint and affidavits filed. 
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was for the purpose of showing that the defendant was, 
and for many years past had been, a resident and citi¬ 
zen of the State of Virginia and that the defendant never 
at any time or at any place in the State of Tennessee had 
performed or was a party to any of the acts or things 
charged in the indictment, etc. 

The district judge held that, as the state law of Vir¬ 
ginia did not provide for any preliminary hearing in 
cases in which the accused had been indicted, it was his 
duty to hold the accused to bail or order his removal 
without any preliminary hearing on probable cause. 
He based his decision upon the phrase which we have 
italicized in Section 1014 of the Kevised Statutes read¬ 
ing as follows: 

‘‘For any crime or offense against the United 
States, the offender may, by any justice or judge of 
the United States, or by any commissioner of a Cir¬ 
cuit Court to take bail ♦ • • and agreeably to the 
usual mode of process against offenders in such 
state, and at the expense of the United States, be 
arrested and imprisoned or bailed, as the case may 
be, for trial before such court of the United States 
as by law has cognizance of the affense • * 

When the case came before the Supreme Court of the 
United States it was held that the district judge should 
not have allowed himself to be controlled by the statutes 
of Virginia, and that the reference in Section 1014 above 
italicized had no relation to the inquiry of the court on 
application for removal. In this way the Supreme Court 
held inapplicable the only provision contained in this or 
any other act of Congress which could possibly be con¬ 
strued as requiring any hearing on probable cause, but 
the Supreme Court held nevertheless that the judge, 
in ordering removal, was performing a judicial, and not 
a mere ministerial, function and that the accused was 
entitled under the Constitution to a hearing on probable 



cause. Mr. Justice Fuller in delivering the opinion of 
the court at page 32 said: 

“The Constitution provides that ^The trial of all 
crimes, except in cases of impeachment, shall be by 
jury; and such trial shall be held in the state 
where the said crimes shall have been committed,' 
(Article III, Section 2); and that ‘in all criminal 
prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the 
state and district wherein the crime shall have been 
committed,' (Amendment VI); and in order that 
anyone accused shall not be deprived of this consti¬ 
tutional right, the judge applied to to remove him 
from his domicile to a district in another state must 
find that there is probable cause for believing him to 
have committed the alleged offense and m such other 
district. And in doing this his decision does not de¬ 
termine the question of guilt any more than his view 
that the indictment is enough for the purpose of re¬ 
moval definitely determines its validity. 

Appellant was entitled to the judgment of the dis¬ 
trict judge as to the existence of probable cause on 
the evidence that might have been adduced, and even 
if the district judge had thereupon determined that 
probable cause existed, and such determination 
could not be revised on habeas corpus, it is never¬ 
theless true that we have no such decision here, and 
the order of removal cannot be sustained in its ab¬ 
sence. Nor can the excltision of the evidence offered 
be treated as mere error, inasmuch as the ruling in¬ 
volved the denial of a right secured by statute under 
the Constitution, 

“This conclusion is fatal to the order and warrant 
of removal and requires a reversal of the judgment 
below and the discharge of appellant." 

As we have above pointed out. Section 1014 of the Re¬ 
vised Statutes as construed by the Supreme Court in 
this case contains no reference whatever to a preliminary 
hearing on the question of probable cause, and the Su¬ 
preme Court's decision that the accused has such right is 
based solely upon the constitutional provisions above re- 
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ferred to in the opinion of the court and not to any words 
found in Section 1014 of the Revised Statutes. 

This decision therefore stands squarely for the propo¬ 
sition that there is a constitutional right to a hearing on 
probable cause. 

In Harlan v. McGourin, 218 U. S. 442, 447, Mr. Justice 
Day, speaking of Tinsley v. Treat said: 

‘‘It was held that while an indictment constitutes 
prima facie e\’idence of the offense, when the defend¬ 
ant offered to show that no offense had been com¬ 
mitted triable in the district to which removal was 
sought, the exclusion of such evidence was not mere 
errory but a denial of a tight secured under the Fed¬ 
eral Constitution to be tried in the state and district 
where the alleged offense was committed, and there¬ 
fore reviewable under habeas corpus proceedings.^* 

In Percies v. Weil, 157 Fed. 419, at 421, District Judge. 
Sanborn said: 

“In an examination by a commissioner under Sec¬ 
tion 1014 R. S. the indictment is presumptive evi¬ 
dence of probable cause as against the defendant. 
(Citing cases.) In this proceeding it is necessary to 
be determined whether an offense against the United 
States has been committed, and whether there is 
probable cause to believe the defendants guilty. (Cit¬ 
ing cases.) Under the Sixth Amendment to the Con¬ 
stitution there is also a question whether the peti¬ 
tioning defendant shall be removed for trial to the 
district in which the indictment was found, and 
whether the District Court of that district has juris¬ 
diction of the offense charged in the indictment/* 

U. S. V. Smith, 173 Fed. 227, was a removal proceed¬ 
ing under R. S. 1014 against Delavan Smith, publisher 
of the Indianapolis News, who had been indicted in 
Washington for criminal libel because of certain state¬ 
ments that he published with reference to the Panama 
Canal purchase. Mr. Smith objected to being brought 
to Washington and tried there upon a charge of that 
character in an atmosphere which would presumably 
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have been hostile to him. He was successful in resisting 
such removal and Judge Anderson rested his decision 
upon broad constitutional grounds. He said: 

‘‘To my mind that man has read the history of 
our institution to little purpose who does not look 
^vith grave apprehension upon the possibility of the 
success of a proceeding such as this. If the history 
of liberty means anything, if constitutional guaran¬ 
ties are ivortli anything, this proceeding must fail. 

“If the prosecuting officers have the authority to 
select the tribunal, if there be more than one tribunal 
to select from, if the government has that power, 
and can drag citizens from distant states to the 
capital of the nation, there to be tried, then, as 
Judge Cooley says, this is a strange result of a revo¬ 
lution where one of the grievances complained of 
was the assertion of the right to send parties abroad 
for trial. 

In In re Green, 52 Fed. 104, at page 106, Circuit Judge 
Jackson said, in speaking of removal proceedings: 

“The liberty of the citizen, and his general right 
to he tried in a tribunal or forum of his domicile, 
imposes upon the judge the duty of considering and 
passing upon those questions.*^ 

As we understood the position taken by opposing coun¬ 
sel in the court below they admitted that the right which 
indi\dduals have to a hearing on probable cause is based 
upon the Constitution. 


B. 

A COBPOBATION HAS THE SAME CONSTITUTIONAL BIGHT 
TO A HEABING ON PBOBABLE CAUSE THAT AN INDIVID¬ 
UAL HAS. 

1. Constitutional provisions ordinarily cover corpora¬ 
tions quite as much as individuals. 

In Hale v. Henkel, 201 U. S. 43, the court held that a 
corporation as well as an individual is protected under 
the Fourth Amendment to the Constitution against un- 
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reasonable searches and seizures. Mr. Justice Bromi in 
delivering the opinion of the court at page 76 said: 

‘‘A corporation is, after all, hut an association of 
individuals under an assumed name and with a dis¬ 
tinct legal entity. In organizing itself as a collective 
body it waives no constitutional immunities appro¬ 
priate to such body. Its property cannot be taken 
without compensation. It can only be proceeded 
against by due process of law, and is protected, un¬ 
der the Fourteenth Amendment, against unlawful 
discrimination. Gulf, Sc, Railroad Company v. 
Ellis, 165 U. S. 150, 154, and cases cited. Corpora¬ 
tions are a necessary feature of modem business 
activity, and their aggregated capital has become the 
source of nearly all great enterprises.’* 

That some of the constitutional provisions cover and 
protect corporations, quite as much as indmduals, has 
been decided in a large number of cases. 

In Santa Clara Co, v. South, Pac, Railroad, 118 U. S. 
394, the court interrupted counsel and said: 

‘^The court does not wish to hear argument on 
the question whether the provision in the Fourteenth 
Amendment to the Constitution, which forbids a 
state to deny to any person within its jurisdiction 
the equal protection of the laws, applies to these cor¬ 
porations. AVe are all of opinion that it does.” 

In the case of Connolly v. Union Sewer Pipe Company, 
184 TJ. S. 540, it was held that a corporation defendant 
could attack a statute of the State of Illinois as being 
unconstitutional under the Fourteenth Amendment be¬ 
cause it contained arbitrary classification and therefore 
was not due process of law. 

In Silverthorne Lumber Co, v. United States, 251 U. S. 
385, the court again held that the Fourteenth Amendment 
to the Constitution protected corporations as well as in¬ 
dividuals against unreasonable searches and seizures. 

We might go on to cite many other cases holding that 
corporations are within the protection of constitutional 
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guaranties but it seems unnecessary so to do. Many of 
the cases which have reached the United States Supreme 
Court where the protection of constitutional provisions 
has been invoked have been instituted by and in the name 
of corporate plaintiffs. 

The only exceptions to the rule that a corporation en¬ 
joys the same protection that an individual does under 
the Constitution are found in cases where an appeal is 
made by a corporation to some provision of the Consti¬ 
tution the language of which shows that it was not in¬ 
tended to cover corporations, such, for instance, as the 
phrase appearing in the Fifth Amendment, ‘‘Nor shall 
any person be compelled in any criminal case to be a 
witness against himself.’’ Obviously the framers of the 
Constitution did not intend by this phrase to cover cor¬ 
porations, for a corporation cannot take the witness 
stand and testify against itself. 

2. The language of the different promsions of the Cotu- 

slitution securing this right obviously includes corpo- 

rations as irell as individuals. 

As above pointed out. Chief Justice Fuller in the 
case of Tinsley v. Treat, based the conclusions that an 
accused person had the right to a hearing on the question 
of probable cause in the district of his domicile, pri¬ 
marily on the two provisions of the Constitution above 
referred to. Article III, Section 2, of the Constitution 
refers to “the trial of crimes,’’ which obviously in¬ 
cludes a trial of a corporation quite as much as the trial 
of an individual. The Sixth Amendment begins as fol¬ 
lows: “In all criminal prosecutiones, the accused shall 
enjoy,’’ etc. Here again it is clear that it was intended 
by the framers of the Constitution to include prosecu¬ 
tions of corporations as well as of individuals. 

In the case of Armour Packing Co, v. United States, 
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209 U. S. 56, it was contended that it was a violation of 
Article III, Section 2, of the Constitution and the Sixth 
Amendment to prosecute this corporation in the juris¬ 
diction where it was indicted. The court held that, inas¬ 
much as the transportation occurred partly in the district 
where the suit was brought, there was no violation of the 
constitutional provision, but it assumed that these con¬ 
stitutional provisions protected corporations quite as 
much as individuals. 

In the case of Hyde v. JJ, S. 225 U. S. 347, Justice Mc¬ 
Kenna in delivering the opinion of the court said at page 
364: 

‘^We held in A rmour Packing Company v. United 
States y 209 U. S. 56, that the transportation of mer¬ 
chandise for less than the published rate is, under the 
Elkins Act, a continuing offense, and that the Sixth 
Amendment of the Constitution of the United States, 
providing that an accused shall be tried in the state 
and district where the crime is committed, did not 
preclude a trial of the offense in any of the districts 
through which the transportation was conducted.’’ 

It would not be ‘Mue process” within the Fifth 

Amendment if a defendant accused of crime in a distant 

••• 

jurisdiction could be forced to appear and plead there 
without a preliminary hearing on probable cause in the 
district of his domicile, and it has repeatedly been held 
that the due process clause of the Fifth Amendment pro¬ 
tects corporations quite as much as individuals. 

3. The same hardship and inconvenience which would 
arise in the case of an individual if forced to appear 
and defend in a distant jurisdiction without such pre¬ 
liminary hearing on probable cause in the district of 
his donvicile would he present in the case of a corpora¬ 
tion if forced so to appear cmd defend. 

On more than one occasion the Supreme Court of the 
United States has had occasion to refer to the hardship 
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incident to the removal of the accused to a distant juris¬ 
diction for trial. 

In Hyde v. Shine, 199 U. S. 62, Mr. Justice Brown in 
delivering the opinion of the court said, at page 78: 

‘‘But we do not wish to be understood as ap¬ 
proving the practice of indicting citizens of distant 
states in the court of this district, where an indict¬ 
ment will lie in the state of the domicile of such per¬ 
son, unless in exceptional cases where the circum¬ 
stances seem to demand that this course shall be 
taken. To require a citizen to undertake a long jour¬ 
ney across the continent to face his accusers, and 
to incur the expense of taking his witnesses, and of 
employing counsel in a distant city, involves a seri¬ 
ous hardship to which he ought not to he subjected, 
if the case can be tried in a court of his own jurisdic¬ 
tion.’’ 

In Tinsley v. Treat, 205 U. S. 20, supra, Chief Justice 
Fuller, at page 29, in delivering the opinion of the court 
quoted with approval the following language from Mr. 
Justice Brewer’s opinion in the case of Beavers v. Hen- 
kel, 194 U. S. 73, 83: 

‘ ‘ It may be conceded that no such removal should 
be summarily and arbitrarily made. There are risks 
and burdens attending it which ought not to be need¬ 
lessly cast upon any individual. These may not be 
serious in a removal from New York to Brooklyn, 
but might be if the removal was from San Francisco 
to New York.” 

As a practical matter, there is little, if any, difference 
between the removal of an individual from the jurisdic¬ 
tion of his domicile to a foreign jurisdiction for trial and 
the removal of a corporation. When the removal of an 
individual is ordered by the court he in almost all cases 
gives a bond for his appearance in the foreign jurisdic¬ 
tion and does not have to actually appear in court until 
the case is called for trial, but at that time he will have to 
be in attendance and produce his evidence oral and docu- 
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mentary and brinjr, very possibly, from the district of his 
domicile witnesses to testify on his behalf. In the same 
way a corporation, such as the National Coal Associa¬ 
tion, if summoned in the way that the appellees threaten 
to summon it in this case, would have to appear 
at Indianapolis at the time of the trial with its officers, 
employees and attorneys. It would also have to bring 
with it to Indianapolis voluminous corporate records and 
files and other documentary evidence and would have to 
produce mtnesses from the jurisdiction of its domicile 
to testify to its history and activities and to establish 
its defense. It would be quite as great a hardship on 
the National Coal Association, the corporation, to be 
thus removed to the State of Indiana and placed on trial 
there without having enjoyed an opportunity to show 
lack of probable cause in the district of its domicile, as 
it would for any of the indicted individuals to be so de¬ 
prived of their right to show lack of probable cause. 

The fact that corporations cannot be seized bodily 
while individuals can be is not material. This was the 
distinction upon which courts in early days came to the 
conclusion that a corporation could not be found guilty 
of a crime; but such conclusion was long ago rejected 
and corporations as well as individuals held liable to in¬ 
dictment and conviction for criminal offenses. Corpo-' 
rations are now subject to the same criminal laws and 
are entitled to the same rights and privileges as indi¬ 
viduals. Corporations, like individuals, must be proven 
guilty beyond a reasonable doubt, and all other rules 
applicable to the trial of individuals are applicable to 
the trial of corporations. 

The effect of a conviction of a corporation is nearly, 
if not quite, as serious as a conviction of an individuaL 
Under Section 14 of the Clayton Law any violation of the 
anti-trust laws by a corporation is declared to be also 
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that of any offiicer, director or agent who authorized, or¬ 
dered, or did any of the acts constituting such viola¬ 
tion, and under Section 5 of that act, any final judgment 
to the effect that a corporation has violated the anti¬ 
trust laws is made prima facie evidence against it in any 
proceeding brought by any other party. 

It is also to be borne in mind that the dissolution of 
any corporation found guilty of violating the Sherman 
Law can be decreed. 


€. 

THE COEPOBATION PULINTIFF WILL BE ALTOGETHEB Dl- 
PBIVEL OF ITS CONSTITUTIONAL BIGHT TO A HEABING 
ON PBOBABLE CAUSE UNLESS THE INJUNCTION PBAYED 
FOB IN THIS BILL OF COMPLAINT IS ISSUED AND A HEAB¬ 
ING IS HAD IN THE SUPBEME COUBT OF THE DISTBICT 
ON THIS QUESTION OF PBOBABLE CAUSE. 

1. The provision in Section 1014 of the Revised Stat¬ 
utes for a hearing on probable cause relate only to such 
hearings in the case of individuals. 

As we understand it, no contention is made by counsel 
on the other side that any provision has been made by 
Congress either in Section 1014 of the Revised Statutes 
or in any other legislation for any preliminary hearing 
on the question of probable cause against corporations. 
Indeed it is the contention of counsel that no such hear¬ 
ing is necessary. 

2. If the threatened service of process is once made in 
the District of Columbia upon the corporation appel¬ 
lant, said corporation xvill be required to appear in the 
U. S. District Court for the District of Indiana and 
defend against the indictment there pending. 

Unless the injunction here sought is granted, there 
will be no possible way in which the corporation appel- 
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lant can secure, either here or in the District of Indiana, 
such a hearing on the question of probable cause as is 
guaranteed by the Constitution. It is, of course, obvious 
that by the mere service of the summons, which, accord¬ 
ing to the allegations of the bill, has already been issued, 
or is about to be issued, out of the United States District 
Court for the District of Indiana and addressed to the 
United States Marshal for the District of Columbia for 
service upon the corporation appellant in this district, 
such corporation would be forced to appear in court in 
the District of Indiana. It can, to be sure, in that courl; 
make such preliminary motions as it may desire to 
quash the service or otherwise attack the jurisdiction 
of that court, but the significant thing is that such mo¬ 
tion would have to be made in Indiana and therefore the 
removal of the corporation appellant to that district 
would have been already accomplished. It is, of course, 
clear that the District Court for the District of Indiana 
would not, according to established practice, grant the 
corporation appellant any hearing in that district on 
the question of probable cause, but would, after dis¬ 
posing of any motion to quash, etc., require it to plead 
to the indictment there pending. But even if such hear¬ 
ing on the question of probable cause could by any pos¬ 
sibility be secured in the District of Indiana, such hear¬ 
ing would not be the one to which the corporation is 
entitled under the Constitution, for as already pointed 
out, it has the right to such a hearing in the district 
of its domicile or where it is served with process. 
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3. There is no act of Congress authorizing, or purporting 
to authorize, th^ issuance of a summons by the United 
States District Court for the District of Indiana ad¬ 
dressed to the Urdted States Marshal for the Dis¬ 
trict of Columbia or for the service by the latter in his 
said district of such summons upon the corporation 
appellant. 

(a) Section 716 of the Revised Statutes does not 
authorize the issuance of process by one United 
States District Court for service in another dis¬ 
trict. 

In the case of Palmer v. Thompson, 20 App. D. C. 273, 
there was an appeal from this court on a habeas corpus 
proceeding discharging Thompson from the custody 
of the United States marshal. In this case Thompson 
had been a resident of Tennessee and had been indicted, 
tried and convicted there by the Federal court but before 
sentence had been pronounced he had moved to the 
District of Columbia. The case is not treated in any way 
as being one of a fugitive from justice but Thompson had 
simply changed his residence. Thereupon proceedings 
were instituted in this District of Columbia for his ar¬ 
rest and removal under Section 1014 of the Revised 
Statutes, and it was held that Section 1014 only covered 
a case where a man had been indicted and not tried and 
did not cover a case where he had been tried and con¬ 
victed, so that this first proceeding was dismissed. There¬ 
upon a capias was issued by the federal court in Ten¬ 
nessee directed to the United States marshal in the Dis¬ 
trict of Columbia commanding him to arrest Thompson 
and bring him before the court in Tennessee to receive 
sentence, and pursuant to such warrant the marshal ar¬ 
rested Thompson who sued out another writ of habeas 
corpus, the one involved in this appeal. It was claimed 
on behalf of Thompson “that the federal court in Ten- 
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nessee was without authority in law to issue its warrant 
to the marshal for the District of Columbia for the ar¬ 
rest and removal of the appellee,’’ and ‘‘that neither 
under Section 1014 nor under Section 716 of the Re¬ 
vised Statutes of the United States, both of which are 
relied upon for the purpose, is there authority for the 
arrest and removal of the appellee.” 

The court in its opinion said: 

“In the absence of specific statutory enactment 
to that effect it is undoubtedly the general rule of 
law that no court has authority or jurisdiction be¬ 
yond the territorial limits of the district for which 
it has been established notwithstanding that it may 
be as in the present case only one of numerous sim¬ 
ilar courts of the same sovereignty. No court can 
by its writ impose a duty upon an officer outside of 
those limits. It may well be that under exceptional 
circumstances it may direct its own officer for some 
specific purpose to go outside of its own territorial 
limits but we cannot understand how it can assume 
any authority under the general powers vested in 
it to issue its precept to the officer of another juris¬ 
diction when it has no power to enforce the perform¬ 
ance of the duty * * * in our opinion neither Sec¬ 
tion 1014 nor Section 716 of the Revised Statutes 
purports to grant any such power. The provisions 
of Section 1014 are certainly inconsistent with the 
theory of such a grant of power; and there is no 
good ground to construe the power granted in Sec¬ 
tion 716 ‘to issue all writs not specifically provided 
for by statute which may be necessary for the exer¬ 
cise of their respective jurisdictions and agreeable 
to the usages and principles of law’ as intended to 
abolish the restrictions inherent in territorial limi¬ 
tations.” 

And this court went on to comment upon In re Chris- 
tian, 82 Fed. 885, which is the principal authority cited 
by Judge McCall in the Tennessee cases hereinafter 
referred to and pointed out that this case of In re Chris- 
tim did not in reality support the proposition that one 
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federal court could issue its process which would run 
into another federal district. 

Mitchell V. Deooter, 244 Fed. 926, is another recent 
case which lays down the same doctrine. This was a 
contempt proceeding where a warrant had been issued by 
the United States District Court of one district to a 
marshal of another district and under such warrant 
Dexter had been arrested in Massachusetts and his re¬ 
moval sought to the District of Wisconsin, Circuit Judge 
Bingham in delivering the opinion of the Circuit Court 
of Appeals said, at page 930: 

‘ ‘ But if it could be found that the petition for con¬ 
tempt was a criminal proceeding at law, we are 
still of the opinion that the District Court of Wis¬ 
consin was without authority under Section 262 of 
the Judicial Code (Revised Statutes, Section 716) 
to issue its writ for the arrest of Dexter in Massa¬ 
chusetts and his removal to the District of Wiscon¬ 
sin. 

The Court of Appeals for the District of Co¬ 
lumbia, in Palmer v. Thompson^ 20 App. D. C. 273, 
expressly held that, in the absence of an act of 
Congress conferring the power to the federal court 
in one district, it had no authority in a criminal case 
to issue its writ to the marshal of another federal 
district commanding him to arrest a person within 
his jurisdiction, but outside that of the court is¬ 
suing the writ, and that such power was not con¬ 
ferred by Section 716 of the Revised Statutes.’’ 

Judge Bingham then goes on to comment on the In re 
Christian case relied upon by Judge McCall and form¬ 
ing the basis of the latter’s decisions above referred to, 
as follows: 

“What is said in In re Christian, 82 Fed. 885, as 
to the power of the court under this section of the 
statute was disapproved by the Court of Appeals in 
the Palmer case and we do not regard it as an au¬ 
thority upon the proposition here in question** 

and proceeds: 

**Furthermore we do not think Section 262 of the 
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Code, Revised Statutes, Section 716, Judiciary Act 
September 24, 1789, gives authority to a federal 
district court to issue processes to mn bbyond the 
limits of the territory in which it is established, hut 
rather that it Ls a designation of the form of char¬ 
acter of irrits which such court may issi,(e within the 
territory where it is established/* 

This statement by Judge Bingham expresses admir¬ 
ably what we conceive to be the correct interpretation of 
Section 716 of the Revised Statutes and is, we would sub¬ 
mit, in accord with the long line of cases decided by the 
Supreme Court of the United States dealing with the 
language of this section, which dates back to the first 
Judiciary Act of 1789, and including 

Mclntire v. Wood, 7 Cranch, 503. 

McClung v. Silliman, 6 Wheaton, 598. 

Bath Co, V. Amy, 13 Wallace, 244. 

Rosenbaum v. Bauer, 120 U. S. 450. 

McClellan v. Garland, 217 U. S. 268. 

In re Blake and others, 175 U. S. 114. 

In re Massachusetts, 197 U. S. 482. 

In re Glaser, 198 U. S. 171. 

Whitney v. Dick, 202 U. S. 132. 

(b) The cases of U, S, v. Standard Oil Company, 
154 Fed. 728; JJ, S. v. Va,-Car, Chemical Co., 163 
Fed. 67; and John Gund Brewery Co. v. TJ. S. 
204 Fed. 17, holding that summons could issue 
from one district to another against a corpora¬ 
tion defendant indicted in the first district under 
Section 716 of the Revised Statutes, clearly do 
not represent the law. 

In the first place these cases are directly contrary to 
the rulings of the Supreme Court in the cases above 
cited by us. If the reasoning of the court in these cases 
is sound, then Section 716 of the Revised Statutes did 
the very thing which the Supreme Court has repeatedly 
declared it did not do, that is to say, increased the juris- 
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diction of the several federal courts and gave such courts 
a power which they would not otherwise possess. 

In the second place an examination of these cases dis¬ 
closes the fact that each of them is decided upon the 
original authority of In Re Chtistian, 82 Fed. 885, which 
this court expressly declined to follow in the Palmer 
case, and which Judge Bingham in Mitchell v. Dexter 
declared was not an authority on the question here in 
issue. 

In the case of John Guncl Breiving Co, v. U, S., 204 
Fed. 17, the court cites in support of its decision four 
cases, to wit. In re Chetwood, 165 U. S. 443, 461; U, S. v. 
John Kelso Co,, 86 Fed. 304; U, S, v. Standard Oil Co., 
154 Fed. 728; and U, S, v. Virginia-Carolina Chem, Co., 
163 Fed. 67. 

The case of In re Chet wood does not even raise the 
question here presented and is in no manner whatsoever 
authority therefor. The decision merely refers to Sec¬ 
tion 716 Revised Statutes as sufficient authority to issue 
a writ of certiorari in order to correct excesses of juris¬ 
diction. 

The Kelso case did not pass upon the question here 
presented. This was a criminal action instituted in 
the District Court for the Northern District of Cali¬ 
fornia against a corporation to punish it for alleged 
violation of the Federal Eight Hour Law. Summons 
was issued and served on the corporation in the regular 
manner prescribed by the California Code. While the 
statement of facts does not expressly so declare, it is 
apparent that this was a California corporation within 
the territorial jurisdiction of the court, and the only ref¬ 
erence to Section 716 Revised Statutes is in reply to the 
contention of the corporation that Congress had pro¬ 
vided no method for obtaining jurisdiction of any corpo- 
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ration in a criminal proceeding, the court saying that 
this statute was merely a recognition of the principle 
‘4hat a court which has jurisdiction to render a particu¬ 
lar judgment, has also the authority to issue the proper 
process for its enforcement.’’ 

This leaves as the only support for the Gund decision 
on the particular issues here involved, the two cases of 
United States v. Standard Oil Co.^ 154 Fed. 728, and 
United States v. Virgima-Carolina Chem. Co., 163 Fed. 
67, both of which cases were decided by Judge McCall. 

Further it is to be observed that the three cases above 
mentioned were all decided prior to the passage of the 
Clayton Law October 15, 1914, and therefore, even if it 
were assumed that they correctly represented the law 
when decided, they must be held to have been superseded 
by the provisions of Section 12 of that act. 

(c) The last clause in Section 12 of the Clayton 
Law reading as follows: 

‘‘And the process in swch cases may be served in 
the District of which it is an inhabitant or wher¬ 
ever it may be found, ’ ’ 

refers back to the cases enumerated in the first part 
of the section, that is to cases brought in the dis¬ 
trict where the corporation is an inhabitant or 
transacts business or is found. 

It is perfectly obvious that this last clause is limited 
in its application to ^^such cases” as are described in 
the first clause of that section and that only in those 
cases can process be so served. It is indeed expressly 
so stated, and this last clause is separated from the 
first only by a semicolon. The cases described in the 
first part of the section are those only which are brought 
“in the judicial district whereof it is an inhabitant” or 
“wherein it may be found or transacts business.” 

Inasmuch as the corporation appellant is not a resi¬ 
dent and does not transact business in the District of 
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Indiana, it does not fall within the terms of Section 12 
of the Clayton Law and therefore the clause above quoted 
does not, in this case, enable the issuance by the United 
States District Court for the District of Indiana of a 
summons directed to the United States marshal for the 
District of Columbia and to be served in said last named 
district. 

(d) In order to attack such service of process, if 
once made in the District of Columbia, the corpo¬ 
ration appellant would have to appear in the 
District Court for the District of Indiana and it 
would thus be deprived of its constitutional right 
to a preliminary hearing here on the question of ^ 
probable cause. I 

It is obvious that if the decree of the Supreme Court 
dismissing this bill of complaint is not reversed and 
the relief prayed for therein granted, the only manner 
in which the corporation defendant can attack the serv¬ 
ice upon it in the District of Columbia of a summons 
issued out of the District Court for the District of In¬ 
diana will be for it to appear in the last mentioned court 
and move to quash such service. By this very act in so 
appearing the corporation appellant will be deprived 
of its aforesaid constitutional right. 

4. It is the duty of all courts to enforce the constitutional 
rights of litigants, and the Supreme Court of the Dis¬ 
trict of Columbia erred in dismissing this hill based 
upon such right. 

In Boyd v. U, S., 116 U. S. 616, the court said at page 
635: 

‘‘It is the duty of courts to be watchful for the 
constitutional rights of the citizens, and against any 
stealthy encroachments thereon.’’ 

In Riverside and Dan River Cotton Mills v. Menefee, 
237 U. S. 189, Chief Justice White in delivering the opin¬ 
ion of the court said at page 196: 

“But the obvious answer to the proposition is 
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that wherever a provision of the Constitution is 
applicable the duty to enforce it is imperative and all- 
embracing and no act which it forbids may there¬ 
fore be permitted.’^ 

Numerous other citations might be made, but it seems 
needless to call attention to further authorities in sup¬ 
port of the fundamental proposition that it is always the 
duty of the courts to enforce constitutional provisions 
and to protect rights secured to individuals and to cor¬ 
porations under the Constitution of the United States. 

No reason appears in the character of the issues pre¬ 
sented in this record, which would justify the action of 
the Supreme Court of the district in refusing to protect 
the constitutional rights of the parties. These issues 
w’ere of the same character that are ordinarily presented 
to a court for decision in removal proceedings against 
individuals, but the corporation appellant will have no 
opportunity to raise these questions in such removal 
proceedings, for, as above pointed out, there is no pro¬ 
vision for such proceedings against corporations. 

It is well established that in removal proceedings un¬ 
der Section 1014 of the Revised Statutes, the person 
whose removal is sought has the right to introduce all 
pertinent and material evidence to show lack of probable 
cause to believe that he was guilty of the offense charged, 
and he can also in such removal proceedings challenge 
the sufficiency of the indictment pending in the district 
to which he is sought to be removed. These hearings 
under Section 1014 of the Revised Statutes are some¬ 
times had before a commissioner and are sometimes be¬ 
fore the District Court itself. There is no reason in the 
nature of things why the Supreme Court of the district 
sitting in equity in this cause should not hear and pass 
upon questions of the character above indicated which 
are similar to those coming before it on any removal 
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proceedings. Indeed, the bill of complaint alleges that 
such proceedings are about to be started against the 
individual appellant Morrow residing in this district 
and in such proceeding the Supreme Court would have 
to pass upon the very questions here presented. 

(a) The bill of complaint and the affidavits filed in 
support thereof show a complete lack of probable 
cause to believe that either the corporation ap¬ 
pellant (or either of the individual appellants) 
has been guilty of any such offense as the indict¬ 
ment attempts to charge. 

It would unduly extend this argument to refer in de¬ 
tail to the elaborate allegations of fact contained in the 
bill of complaint—the truth of which allegations are ad¬ 
mitted by the defendants’ motion to dismiss—showing 
well-nigh conclusively that neither the corporation ap¬ 
pellant nor either of the individual appellants has been 
guilty of any such offense as is here brought against 
them. As appears from the allegations of the bill of 
complaint, the fundamental charge of conspiracy made 
in this indictment against the 226 defendants therein 
named (nearlv all of whom are either bituminous coal 
operators or miners in the Central Competitive Field, or 
representatives of bureaus or associations of such oper¬ 
ators or officers of the union of such miners) is based 
upon the wage scale agreements and arrangements be¬ 
tween the operators and miners which have been in force 
for many years last past. Neither the corporation ap¬ 
pellant nor any of the individual appellants herein is 
engaged in the mining of coal in said Central Competitive 
Field or has anything whatsoever to do with said agree¬ 
ments or arrangements between the operators and miners 
in said field. 

As to the specific charges made in said indictment 
against the appellants herein it is shown by the allega¬ 
tions of the bill of complaint, the truth of which is ad- 
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mitted, that the orders of the Interstate Commerce Com¬ 
mission which form the basis for the only specific charge 
made against the Appellants Morrow and Wentz were 
entered by, and represent the independent action of, 
said Commission made after due investigation of the 
conditions prevailing in the Northwest and the New Eng¬ 
land states and for the purpose of relieving a then exist¬ 
ing and threatened coal shortage in such states. A very 
complete statement concerning the entry of these orders 
and the purpose which was sought to be accomplished,— 
and was in fact accomplished,—thereby, of relieving the 
coal shortage is given in the affidavits filed in support 
of the motion for a temporary injunction in this cause. 
From these affidavits it conclusively appears that there 
was nothing done in connection with the entry of said 
orders by the appellants, or either of them, (or by any 
of the other parties who were responsible for their en¬ 
try) that was in any way criminal or unlawful, but that 
on the contrary such conduct was both lawful and praise¬ 
worthy. 

So with regard to the only other specific charge made 
in the indictment against the appellants, or any of them, 
the charge having to do with the maintenance by the 
corporation appellant in the City of Chicago of an office 
where certain information concerning closed transac¬ 
tions ill bituminous coal was collected and from which 
it was distributed. It appears from the facts alleged in 
the bill of complaint that the purpose of such practice was 
altogether lawful. 

The facts here presented are totally different from 
those involved in the case of American Column Lumher 
Co,, et al. V. United States, 42 Sup. Ct. 114. 

If this cause had been permitted to proceed to final 
hearing proof would have been introduced sustaining the 
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allegations of the bill and showing that there was no 
probable cause to believe that the appellants, or either 
of them, had been guilty of any such offense as is 
charged or attempted to be charged in the indictment. 
It would, therefore, follow that said appellants should 
not be removed to Indiana for trial on said indictment, 
and the injunction prayed for should have been granted. 

(b) The indictment pending in the District of In¬ 
diana against which the corporation appellant will 
be required to appear and defend in that district 
by the threatened service of summons in the Dis¬ 
trict of Columbia, fails to state any offense 
against the United States, and, therefore, could 
not be made the basis for removal proceedings. 

It has long been established by decisions of the Su¬ 
preme Court of the United States that an indictment 
which is so faulty that it sets forth no crime against 
the United States, cannot be made the basis of a removal 
proceeding under Section 1014 of the Revised Statutes. 

Greene v. Henkel, 183 U. S. 249, 261. 

Benson v. Henkel, 198 U. S. 1. 

Tinsleij v. Treat, 205 U. S. 20, 29. 

The indictment in this case wholly fails to charge 
either of the appellants with any crime. 

(1) The general averment appearing at the begin¬ 
ning of each count is substantially in the generic terms 
of the statute. Such an averment has been uniformly 
held insufficient. 

U. S. V. Crtukshank, 92 U. S. 542. 

Pettihone v. U, 8., 148 U. S. 197. 

Batchelor v. TJ. 8., 156 U. S. 426. 

And this rule has been specifically applied to indict¬ 
ments under the Sherman law. 

In re Greene, 52 Fed. 104. 

U, 8. V. Nelson, 52 Fed. 646. 
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TJ, S. V. Patterson, 55 Fed. 605. 

U. S, V. American Naval Stores Company, 186 
Fed. 592. 

U. S, V. Patterson, 201 Fed. 697, 720. 

U. S. V. Cowell, 243 Fed. 730. 

In re Greene was a removal proceeding, and the mat¬ 
ter was heard by Jackson, Circuit Judge, who was later 
a justice of the Supreme Court, and it was held that the 
indictment therein did not charge any criminal offense 
and that the prisoner, whose removal was sought, must 
therefore be discharged. Judge Jackson said, after 
citing and discussing United States v. Cruikshank, supra, 
and other cases: 

Under the principle established by those cases, 
the several counts of the present indictment must 
be tested, not by the general recitals and averments 
thereof, although in the words of the statutes, but 
by the specific acts or particular facts which are al¬ 
leged to have been actually done and committed by 
the accursed,** 

In re Greene is a leading case, both in regard to re¬ 
moval proceedings and the requisites of indictment under 
the Sherman Law, and has been cited with approval by 
the United States Supreme Court. It is precisely in 
point in the present case and shows that in determining 
the sufficiency of the indictment here in question as a 
basis for removal, the general averment of conspiracy 
must be disregarded. 

(2) In the present indictment the general charge in 
each count is expressly limited by the clause ‘‘the nature 
of which is now here described and in the manner and by 
the means now here set forth. 

The sufficiency of the indictment depends wholly upon 
whether facts which amount to a criminal conspiracy are 
stated in the lettered paragraphs (a) to (m) following 
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this limiting clause. In re Benson, 58 Fed. 962, presents 
a somewhat similar situation, where the phrase appear¬ 
ing in the indictment there under consideration,—‘‘by 
the means and in the manner following; that is to say,’’— 
was held to limit by particularizing the charge already 
made in the indictment in general terms. 

The only averments in these lettered paragraphs which 
mention or have any possible reference to either of the 
appellants are contained in paragraphs (d) and (1), and 
these averments do not disclose any criminal or unlaw¬ 
ful conduct. It is no violation of law to collect and 
distribute statistical information relating to the coal 
business in the manner set forth in paragraph (d), and 
such conduct could not possibly be shown to constitute 
any violation of the Sherman Law. 

The Supreme Court in the recent case of American 
Column & Lumber Company, et ai., v. United States of 
America, decided December 19, 1921, made it plain that 
the mere collection and distribution of trade information 
as to past and closed transactions, unaccompanied by any 
predictions or comments on probable future prices or 
conditions, would not be unlawful. 

In the same way, the allegations contained in para¬ 
graph (1), with reference to the so-called priority orders, 
do not contain even the most remote suggestion of any 
criminal conduct. The Interstate Commerce Commis¬ 
sion is expressly given emergency authority under the 
Interstate Commerce Act to enter orders like those here 
involved, and it is not even charged that the appellants, 
or either of them, misrepresented any fact or used any 
improper means to procure the entry of such orders. 
Indeed, the indictment does not state a fact or circum¬ 
stance which suggests that the Commission did not 
act within its jurisdiction and wisely, or that the appel- 
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lants or either of them in any way acted dishonestly. 
It is a fact, of which this court will take judicial notice, 
that at the time that these orders were entered, there was 
an existing and threatened coal shortage in the North¬ 
west and New England states, due to a shortage of cars 
to move coal into those sections of the country. And how 
any criminal charge could be based upon the entry of 
these orders or the slight connection which the appel¬ 
lants herein had therewith, is beyond our comprehension. 

In making such charge of conspiracy it is not enough 
to say, as this indictment does, that the acts were com¬ 
mitted ‘‘pursuant to a conspiracy.Sufficient facts must 
be set forth by the pleader to show that such conduct was 
indeed a part of the alleged conspiracy. 

U. S. V. Patterson, 55 Fed. 605. 

U. S. V. Me Andrews <& Forbes, 149 Fed. 823. 

(3) In the pargraphs following the above mentioned 
insufficient charge there is no allegation to the effect that 
any conspiracy was entered into in the District of In¬ 
diana, or that a single act of any of the appellants was 
performed therein. 

It is always held in removal proceedings under Sec¬ 
tion 1014 of the Revised Statutes, that the removal of 
a defendant will not be ordered to a foreign jurisdiction 
unless it affirmatively appears that the offense was com¬ 
mitted in the jurisdiction to which removal was sought. 
Among other cases laying down this rule are: 

Horner v. U. S,, 143 U. S. 207. 

Greene v. Henkel, 183 U. S'. 249. 

As we have already pointed out, the sufficiency of this 
indictment must be tested by the specific acts set forth 
in paragraphs (a) to (m) in each of said counts, and 
it is to be observed that said paragraphs nowhere con¬ 
tain any allegation that the defendants named in the 
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indictment or any of them conspired in the District of 
Indiana. Neither is there a single act alleged in said 
paragraphs as having been performed by the appellants, 
or either of them, within that jurisdiction. Indeed, the 
only specific act charged in the indictment as having 
been committed in the IMstrict of Indiana by any of the 
226 defendants therein named, was the issuance of cer¬ 
tain alleged strike orders at Indianapolis in October, 
1919, and it is expressly stated in the indictment that 
such orders were issued by the defendants Lewis and 
Greene, and the indictment recognizes that neither of the 
appellants herein had anything whatsoever to do with 
the issuance of these orders. 

The above are some of the obvious defects in the in¬ 
dictment and they are of the character which are always 
held by the courts to be fatal to any removal proceed¬ 
ings based thereon. Without attempting at this time to 
specify the numerous other reasons why this indictment 
fails to state any offense against the United States, we 
would submit that the Supreme Court of the district 
should have found in this case that the indictment pend¬ 
ing in Indiana formed no sufficient basis for the issuance 
of any summons addressed to the marshal of this district 
for service upon the corporation appellant, or for the 
institution of removal proceedings in this district against 

the individual appellants, and therefore should have is- 

% 

sued the injunction prayed for. 
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II. 

THE SHEEHAN LAW UPON WHICH THE PENDING INDICT¬ 
MENT m INDIANAPOLIS IS BASED WAS SUPEESEDED, SO 
PAE AS THE ACTS ALLEGED IN SAID INDICTMENT AEE 
CONCEENED, BY THE LATEE ENACTMENT OF THE LEVEE 
LAW. 


A. 

UNDER THE GENERAL RULE OF CONSTRUCTION, WHERE 
THERE IS A SPECIFIC STATUTE DEALING WITH AN EN¬ 
TIRE SUBJECT, SUCH STATUTE WITHDRAWS THIS SUBJECT 
FROM THE OPERATION OF A GENERAL LAW AS FULLY 
AS IF THE LATTER WERE IN TERMS REPEALED. 

In Cook Comitjf National Bank v. U, S., 107 U. S. 445, 
the court said: 

‘‘The doctrine as to repugnant provisions of dif¬ 
ferent laws is well settled and has often been stated 
in decisions of this court. A law embracing an en¬ 
tire subject, dealing with it in all its phases, ma,y 
thus withdraw the subject from the operation of a 
general law as effectually as though as to such sub¬ 
ject the general laity were in terms repealed. The 
question is one respecting the intention of the leg¬ 
islature. And although as a general rule the United 
States are not bound by the provisions of a law in 
which they are not expressly mentioned, yet if a 
particidar statute is clearly designed to prescribe 
the only rules ivhich shordd govern the subject to 
which it relates, it ivill repeal any former one as to 
that subject. Daviess v. Fairbairn, 3 How. 636; 
United States v. Tynen, 11 Wall. 88.’^ 

In Rodgers v. United States, 185 U. S. 83, the court 
said: 

“So, in Sedgwick on the Construction of Statu¬ 
tory and Constitutional Law, the author observes, 
on page 98, with respect to this rule: 

*The reason and philosophy of the ride is, that 
when the mind of the legislator has been turned to 
the details of a subject, and he has acted upon it, a 
subsequent statute in general terms or treating the 
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snihject in a general manner and not expressly con¬ 
tradicting the original act, shall not he considered 
as intended to effect the more particidar or posi¬ 
tive previous provisions, sinless it is absolutely 
necessary to give the latter act such a construction, 
in order that its words shall have any meaning at 
all/ * * * Clearly that was a special provision in re¬ 
spect to a matter to which the attention of Congress 
was at the time directed/^ 

The same rule is laid down in: 

Townsend v. Little, 109 IT. S. 504. 

In re Rouse, Hazard & Co., 91 Fed. 96. 

U. S. V. Chase, 135 TJ. S. 255. 

B. 

THE LEVEB LAW, PASSED UNDER THE BROAD WAR POWER 
OF CONGRESS, COVERED THE ENTIRE SUBJECT OF PRO¬ 
DUCTION, SALE AND DISTRIBUTION OF COAL AND WAS IN 
FULL FORCE AND EFFECT THROUGHOUT THE THREE- 
TEAR PERIOD NAMED IN THE INDICTMENT. 

The liberal constiniction given by the courts to all war 
legislation was well illustrated by the decisions having 
to do with the control exercised by the federal author¬ 
ities over the railroad and telephone systems of the 
country during the war. 

Dakota Central Telephone Co. v. State of 
South Dakota, 250 U. S. 163. 

Northern Pacific Ry. Co. v. State of North Da¬ 
kota, 250 U. S. 135. 

It needs no argument to point out that practically 
each and every evil aimed at by the Lever Law could 
have been reached prior to its passage under the Sher¬ 
man Law. 

Actual monopolization was of course within the Sher¬ 
man Law. Any restriction of sale or distribution of 
any necessaries was, in the very nature of things, the 
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result of an agreement or “conspiracy^’ between two 
or more parties, and they could have been punished un¬ 
der the Sherman Law. 

1. The conspiracy provisions of Sections 4 and 9 of the 
Lever Law attempt to cover every conceivable form of 
conspiracy restraining trade and commerce, in coal 
and other necessaries. 

There is serious doubt as to the constitutionality of 
these sections of the Lever Law in view of the recent 
decisions of the Supreme Court holding certain other 
provisions of that act unconstitutional, but in determin¬ 
ing as to whether Congress intended by the passage of 
the Lever Law to repeal pro tanto or render inoperative 
the provisions of the Sherman Law, it is immaterial 
whether these Lever Law provisions are or are not con¬ 
stitutional. The fact is that Congress attempted by these 
sections of the Lever Law to reach each and every con¬ 
ceivable conspiracy in restraint of trade in necessaries 
and imposed penalties for the violation of these Lever 
Law pro^dsions which were far more severe than the 
penalties imposed under the Sheiman Law. The same 
conduct on the part of defendants would clearly consti¬ 
tute a violation of the terms of each of these two stat¬ 
utes, but when Congress passed the Lever Law and pro¬ 
vided new penalties it obviously intended that such con¬ 
duct should be punished, so long as the Lever Law was 
in effect, under the provisions of that statute and not 
under the provisions of the earlier Sherman Law. A 
violation of the Sherman Law is punishable by a fine of 
not to exceed |5,000 or imprisonment for one year, while 
a violation of the conspiracy sections of the Lever Law 
is punishable by a fine of $10,000 or imprisonment of not 
more than two years. Violations of the Sherman Law 
are therefore only misdemeanors, while violations of the 
Lever Law are felonies. 
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It is a matter of public knowledge, of which this Court 
can take judicial notice, that during the war the Sherman 
Law was treated as practically a dead letter, all prosecu¬ 
tions for acts apparently within its scope being based 
on the Lever Law and not on the Sherman Law. It 
was inevitable that such should be the case, in view of 
the extent to which the government took over the actual 
control of industry and substituted for private manage¬ 
ment and the free initiative of individuals, direction and 
control by government officials. 

2. Seciion 25 deals particularly with the coal hidustry 
and the President is authorized to Establish rides 
for the regulation of, and to regidate, the method of 
production, sale, shipment, distribution, apportionment 
or storage thereof,*^ and that section eoopressly author¬ 
izes the fixing of maximum prices. 

Among all the different industries of the country the 
production of coal is singled out by this section of the 
Lever Law for peculiarly complete regulation and con¬ 
trol by the President and such agencies of the govern¬ 
ment as he should choose to name. While the regulation 
of the coal industry under this section took on a form 
somewhat different from the control of the railroad and 
telephone systems, it was no less complete, and this sec¬ 
tion expressly provided that any violation of the rules 
or regulations of the Fuel Administration should be 
treated as criminal and imposed heavy penalties for such 
violations. Here again is a striking illustration of the 
rule laid down by the authorities above cited where Con¬ 
gress has in this section of the Lever Law directed its 
attention specifically to a particular subject and in so 
doing must be held to have contemplated that the gen¬ 
eral provisions of the Sherman Law should be no longer 
regarded as applicable thereto. 
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3. It is significant that Section 26 contains the only 
saving clause in the entire Lever Law and it states that 
nothing contained in this section shall he con¬ 
strued to repeal the Sherman Anti-Trust Act, hut 
makes no similar reseivation as to the effect of other 
sections. 

It is, of course, a well kiiowTi rule of statutory con¬ 
struction that the * ‘ expression of the one is the exclusion 
of the other,and when Congress expressly stated in 
this Section 26 that nothing contained in that section 
was to be construed as repealing the Sherman Law, it 
clearly indicated that it did not intend to extend any 
such saving clause to all of the provisions of the Lever 
Law. Indeed, Congress could not have made such gen¬ 
eral reservation, for if it had done so, it would obviously 
have rendered the new act, the Lever Law, which was 
passed in an emergency for the purpose of providing 
for the national defense, in a large measure, ineffectual 
and inoperative. 

4. The ivies and regulations promulgated by the Pres¬ 
ident and the Fule Administrator constituted a com¬ 
plete system of regulation of the coal industry. 

These were called to the attention of the court at the 
hearing in a volume covering some 614 printed pages. 
Every phase of the operators^ business is controlled by 
some one or more of these rulings or regulations. 

As we have already pointed out, the Lever Law itself 
was at all times during the three-year period covered 
by the indictment in full force and effect, and while some 
of the regulations were rescinded, it was within the 
President's pow’er to reinstate all of them at any time, 
and, indeed, some of the regulations were in effect 
throughout the period covered by the indictment. 
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There is no other subject so conspicuously within the 
provisions of the Sherman Law as a conspiracy unduly 
to restrict or fix the prices of coal or to mark out zones 
for its distribution or to limit its production, but these 
are matters with which the Fuel Administrator had most 
occasion to deal. For the fixing of prices he promulgat¬ 
ed orders covering pages 52 to 199 of the offiicial publica¬ 
tion above referred to. The President and the Fuel 
Administrator not only fixed prices in detail to be 
charged in the different states and the different coal 
fields therein located, but in some instances the Fuel 
Administrator fixed special prices for special mines. 

Ill the same way with regard to the * ‘ zones and the 
restrictions on distribution, the orders and regulations 
promulgated by the Fuel Administrator covered pages 
205 to 473, and the general effect of the zone system 
was frankly stated by him as being “to restrict eastern 
coal to eastern markets and fill the vacancy in the cen¬ 
tral and western states with near-by coal produced in 
those states.'’ Not only did the Fuel Administrator, 
by his orders and regulations, prefer one section of the 
country over another in the shipment of coal from cer¬ 
tain producing territories, but he also preferred one 
class of consumers over another, and in some instances 
went so far as to prefer certain individual consumers 
over other individual consumers in the same class. 

In the matter of restricting the production of coal, 
the Fuel Administrator issued a large number of orders 
and regulations and had a department or bureau deal¬ 
ing with the “opening of new mines,” and it was im¬ 
possible while these regulations were in effect to open 
a new’ mine without the consent of the Fuel Adminis¬ 
trator. 

He also issued certain orders and regulations as to 
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which mines should secure the electrical power upon 
which they were dependent for operation. 

Again, the Fuel Administrator had a special bureau 
of ‘‘traffic and transportation,^’ which had supervision 
of cars and their movement to destination when loaded, 
and thus co-operated with the Railroad Administration 
in regulating the supply of cars which is always essen¬ 
tial to the distribution of coal and, in fact, to the very 
operation of a bituminous coal mine. 

Many of the very things which the Fuel Administra¬ 
tor, acting under the provisions of the statute, ordered 
the operators to do under the regulations aforesaid are 
treated in the indictment returned at Indianapolis as 
criminal violations of the Sherman Law, such as the al¬ 
leged “limiting of production,” “restricting distribu¬ 
tion,” “keeping coal mines idle,” etc., etc. 

It is inconceivable that Congress could have intended 
that during this period of complete regulation by the 
government, the provisions of the Sherman Law should 
have continued in full force and effect. For instance, 
any agreement made by two or more operators to abide 
by the regulations of the Fuel Administrator in the 
marking out of zones would obviously be a “conspiracy” 
on the part of those entering into it to restrict the dis¬ 
tribution of coal, and, of course, it is clear that such 
operators could not be punished for any such agreement. 
In the same manner, suppose at a meeting of coal oper¬ 
ators a resolution was passed pledging each and every 
one of the operators there present to abide by the regu¬ 
lations of the Fuel Administrator with reference to 
prices to be charged for coal—but for the provisions of 
the Lever Law and the effect which it had upon the Sher¬ 
man Law in repealing the latter pro tanto, such a reso¬ 
lution would be evidence of a conspiracy on the part 
of those operators to maintain prices. Innumerable 
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other instances might be cited which would show that 
acts obviously lawful, commendable and patriotic on the 
part of the operators during the operation of the Fuel 
Administration might well have been regarded as viola¬ 
tions of the Sherman Law, if the Lever Law had never 
been enacted. This all goes to show how inconsistent 
the two laws of Congress are and under the authorities 
above cited, the courts will assume that when Congress 
directed its attention specifically to the coal industry and 
its regulation and control during the period of the war 
and passed the Lever Law for accomplishing such regu¬ 
lation and control, it must have contemplated and in¬ 
tended to repeal pro tanto the general provisions of the 
Sherman Law. 

5. The courts will give effect to the intention Congress 
manifested to set up in tear time a different system, 
of control and regulation of the coal industry. 

In this connection we would call the court’s attention 
to the cases in the Supreme Court of the United States 
where that court had to do with the effect of the inter¬ 
state commerce laws and held that the acts of Congress 
must be so construed as to make effective the system of 
regulation which Congress had set up for the transpor¬ 
tation systems of the country. See Texas d Pacific Ry. 
Co, V. Abilene Cotton Oil Co,, 204 U. S. 426; Baltimore 
d Ohio R, R, Co, v. Pitcairn Coal Co,, 215 U. S. 481. 

That court has even held that ‘‘the conduct of car¬ 
riers is not subject to judicial review in criminal** as well 
as civil cases based on alleged violations of the Com¬ 
merce Act until submitted to and passed on by the Com¬ 
mission. 

TJ, S, V. Pacific d Arctic Co., 228 U. S. 87. 

So with reference to the system of regulation set up 
by the Lever Law during the continuance of the war, 
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it is, we would submit, the duty of the courts to con¬ 
strue all acts of Congress, including the Lever Law, 
in such manner as to give effect to the fundamental prin¬ 
ciple upon which the special legislation contained in the 
Lever Law was based and to render effective the regula¬ 
tion so established. 

It is obvious that if, as we contend, the Sherman Law, 
upon which the pending indictment at Indianapolis is 
based, was superseded, in so far as those engaged in the 
coal industry were concerned, by the enactment of the 
Lever Law and especially Section 25 thereof, the Su¬ 
preme Court of the District of Columbia should have 
held that said indictment pending in the District of In¬ 
diana could not form a basis for the issuance of a sum¬ 
mons to the coiT)oration appellant in this District of 
Columbia, or for the institution of removal proceedings 
against the other individual appellants in the district 
where they reside respectively. The District Court 
should accordingly have granted the injunctions prayed 
for against the service of such summons and the insti¬ 
tution of such removal proceedings. We shall hereafter, 
under a later heading in this argument, have occasion 
to refer to authorities supporting the jurisdiction of a 
court of equity to entertain a bill of complaint of this 
character and grant such relief. 

m. 

THE ACTION OF THE SUPREME COURT IN DISMISSINQ THIS 
BILL OF COMPLAINT CANNOT BE JUSTIFIED ON ANT OF 
THE GROUNDS STATED IN THE MOTION OF THE DEFEND¬ 
ANTS TO DISMISS. 

As above stated, the Supreme Court of the District in 
dismissing the bill of complaint rendered no opinion 
giving the reasons for its action. It merely sustained 
the motions of the defendants to dismiss the bill, and 
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we must therefore rely upon the terms of that motion 
to ascertain, as near as may be, the reasons which im¬ 
pelled the court action. That motion proceeds on the 
theorj" that this suit is merely one to enjoin the officials 
of the United States from the performance of their 
duties in the prosecution of a criminal action; that it 
is a suit against the United States; that there is no 
equity in the bill; and that the plaintiffs below (appel¬ 
lants here) have an adequate and complete remedy at 
law. 

Such motion ignores entirely the primary purpose of 
this bill, which has already appeared from the above dis¬ 
cussion of the constitutional rights of the appellants. 

A. 

THE OBJECT OF THIS SUIT, AS ABOVE POINTED OUT, IS TO 
SECUBE A PRELIMINARY HEARING ON THE QUESTION OF 
PROBABLE CAUSE AS GUARANTEED TO THE APPELLANTS 
BY THE CONSTITUTION. 

The granting of such a hearing in this district would 
not interfere with the trial of the appellants on the in¬ 
dictment pending in the District of Indiana, if it were 
ultimatelv found bv the court here that there was rea- 
sonable cause to believe that the appellants were guilty 
of the charges brought against them in said indictment, 
and therefore should be removed to that jurisdiction for 
trial. We admit that the ultimate question of the guilt 
or innocence of the appellants is a question which must 
be submitted to the jury in the trial on the indictment 
pending in the District of Indiana, if a sufficient show¬ 
ing is made to justify the removal of the appellants to 
that district for trial. We are seeking to have this 
court in the District of Columbia pass upon this ulti¬ 
mate question of guilt or innocence of the appellants, 
but merely to pass upon the preliminary question of 
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probable cause, just as in removal proceedings under 
Section 1014 of the Kevised Statutes, and such prelim¬ 
inary question must always be determined by a Com¬ 
missioner or by a District Court before a person accused 
of crime in a foreign jurisdiction can be removed to 
such jurisdiction for trial. 

The authorities cited in the court below by counsel 
for the appellees, to the effect that a court of equity 
cannot interfere in a criminal proceeding, were based 
upon the assumption that such court of equity w^as try¬ 
ing to pass upon the ultimate question of the guilt or 
innocence of the parties, an issue which admittedly 
must be referred to and determined by a jury and cannot 
be passed upon by a chancellor. But as we have shown, 
this objection cannot be sustained against the present 
bill, for in it no attempt is made to have the chancellor 
pass upon such ultimate question of guilt or innocence, 
but merely to pass upon the preliminary question of 
probable cause. 


B. 

EVEN IF THIS SUIT WERE HELD TO BE ONE SEEKING TO 
ENJOIN A CRIMINAL PROCEEDING, STILL THE BILL OF 
COMPLAINT SHOULD HAVE BEEN ENTERTAINED AND 
THE RELIEF PRAYED FOR GRANTED, BECAUSE THE AP¬ 
PELLEES (DEFENDANTS BELOW), WERE PROCEEDING 
IN AN UNLAWFUL MANNER AND BEYOND TEO; SCOPE OF 
TBUBIR AUTHORITY. 

1. It is well established that equity can enjoin govern¬ 
ment officials who are proceeding in cm wnlawfvl man¬ 
ner, 

(a) The cases where a government official has been 
enjoined from proceeding under an unconstitu¬ 
tional statute illustrate this rule. 

In Kennington et al, v. Palmer, Attorney General, et 
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al., 255 U. S. 100, where the jurisdiction of a court of 
equity to enjoin a threatened criminal proceeding was 
based upon the alleged unconstitutionality of the stat¬ 
ute, Chief Justice White, in delivering the opinion of 
the court, said: 

it is no longer open to deny that the aver¬ 
ments of unconstitutionality which were relied upon, 
if well fownded, justified equitable relief under the 
hill,** etc., and cited 

Wilson V. New, 243 U. S. 332. 

Adams v. Tanner, 244 U. S. 590. 

Hammer v. Dagenhart, 247 U. S. 251. 

Hamilton v. Kentucky Distilleries Co., 251 U. S. 
146. 

Ruppert V. Caffey, 251 U. S. 264. 

Ft. Smith & Western R. R. Co. v. Mills, 253 
U. S. 206. 

In each and every one of which cases, the jurisdiction 
of a court of equity to restrain criminal proceedings 
based upon an unconstitutional statute, was sustained. 
The Kennington case was one of several of the cases 
above referred to which came before the Supreme Court 
in which equity was asked to intervene because of the 
alleged unconstitutionality of certain clauses in Section 
4 of the Lever Law. 

Kinnane, District Attorney, v. Detroit Creamery 
Co. et al., 255 U. S. 102. 

Weed & Co. V. Locktvood, District Attorney, 255 
U. S. 104. 

Willard Co. et al. v. Palmer, Attorney General, 
255 U. S. 106. 

Tedrow, District Attorney, v. Lewis S Son Co., 
255 U. S. 98. 

Kennington, et al. v. Palmer, Attorney General, 
255 U. S. 100. 
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were also cases of exactly the same character. In view 
of these authorities, it seems unnecessary to indulge 
in any extended arguments to show that the ground set 
forth in the motion to dismiss—to the effect that equity 
will never enjoin a criminal proceeding,—is not well 
founded. 

(b) Even if the statute is constitutional, but the of¬ 
ficial is acting beyond the scope of his authority, 
the same doctrine applies. 

Numerous cases, laying down this rule, have been de¬ 
cided by the Supreme Court of the United States and 
by other federal courts. 

The case of Philadelphia Company v. Stimson, 223 
U. S. 605, was an appeal from the Supreme Court of the 
District of Columbia. In that court suit had been brought 
to set aside certain harbor lines in the harbor of Pitts¬ 
burgh, so far as they encroached upon land owned by the 
complainant, and to restrain the Secretary of Wctr from 
causing criminal proceedings to be instituted against the 
complainant because of the reclamation and occupation of 
its land outside the prescribed limits. Mr. Justice Hughes 
in delivering the opinion of the court said at page 619 
in referring to the grounds of the demurrer to the bill: 

First, If the conduct of the defendant consti¬ 
tutes an unwarrantable interference with property 
of the complainant, its resort to equity for protec¬ 
tion is not to he defeated upon the ground that the 
suit is one against the United States, The exemp¬ 
tion of the United States from suit does not protect 
its officers from personal liability to persons whose 
rights of property they ha^e tcrongfuUy invaded. 
Little V. Barr erne ^ 2 Crunch, 170; United States v. 
Leey 106 U. S. 196, 220, 221; Belknap v. Schild, 161 
U. S. 10,18; Tindal v. Wesley, 167 U. S. 204; Scram- 
ton V. Wheeler, 179 U. S. 141, 152. And in case of 
an injury threatened by his illegal action, the of¬ 
ficer cannot claim immunity from injunction process. 
The principle has frequently been applied with re- 
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spect to state ofiSlcers seeking to enforce unconsti- 
tional enactments. Osborn v. Bank of United 
States, 9 Wheat. 738, 843, 868; Davis v. Gray, 16 
Wall. 203; Pennoyer v. McConnanghy, 140 U. S. 1, 
10; Scott V. Donald, 165 U. S. 107, 112; Smyth v. 
Ames, 169 U. S. 466; Eod parte Young, 209 U. S. 123, 
159, 160; Ludwig v. Western Union Telegraph Co,, 
216 U. S. 146; Herndon v. C. R. L d P. By, Co,, 218 
U. S. 135, 155; Hopkins v. Glemson College, 221 U. 
S. 636, 643-645. And it is equally applicable to a 
federal officer acting in excess of his authority or 
under an authority not validly conferred. Noble v. 
Union River Logging R, R, Co,, 147 U. S. 165, 171, 
172; School of Magnetic Healing v. McAnnulty, 187 
U. S. 94. 

• * • # • 

It is urged that the statute authorizing the Sec¬ 
retary of War to prevent encroachments upon navi¬ 
gable streams is a valid one, and that the decisions 
cited do not apply. The validity of the statute is not 
attacked, because of the assumption that it is not to 
be construed to contemplate or authorize the alleged 
deprivation of property. Where the officer is pro¬ 
ceeding under an unconstitutional act, its invalidity 
suffices to show that he is without authority, and it 
is this absence of lawfid power and his abuse of aun 
thority in imposing or enforcing in the name of the 
state unwarrantable exactions or restrictions, to 
the irreparable loss of the complainant, which is the 
basis of the decree. Ex parte Young, 209 U. S. p. 
159. And a similar injury may be inflicted, and there 
may exist ground for equitable relief, when an of¬ 
ficer, insisting that he has the warrant of the stat¬ 
ute, is transcending its bounds, and thus unlawfully 
assuming to exercise the power of government 
against the Individual owner, is guilty of an inva¬ 
sion of private property.’’ 

It is to be observed that in this case Mr. Justice 
Hughes expressly pointed out that the statute was con¬ 
stitutional and that the ground for equity jurisdiction 
was merely that the Government officials were proceed¬ 
ing beyond the scope of their authority under an ad¬ 
mittedly constitutional and valid statute. He pointed 
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out that in those cases where equitable relief was granted 
because the statute was unconstitutional, such unconsti¬ 
tutionality merely served to show that the official was 
proceeding without legal authority. 

The same doctrine is laid down in the case of Lone, 
Secretary of Interior, v. Watts, 234 U. S. 525, where a 
suit was brought to enjoin the Secretary of Interior 
from permitting the entry of certain lands claimed by 
the plaintiff to be private lands and not subject to public 
entry. In this case the court said: 

^‘In other words, and specifically, the action of 
the Commissioner in approving the location of the 
grant cannot be revoked by his successor in office, 
and an attempt to do so can be enjoined. Noble v. 
Union River Logging R. Co,, 147 U. S. 165; Philor 
delphia Company v. Stimson, 223 U. S. 605. The 
suit is one to restrain the appeUcmts from an illegal 
act under color of their office which will cast a cloud 
upon the title of appellees,** 

In Waite et al, as General Appraisers v. Macy, 246 
U. S. 606, a bill was brought by importers of tea to en¬ 
join the general appraisers designated by the Secretary 
of the Treasury from applying certain inspection tests 
alleged to be illegal, it being alleged that the Secretary 
of the Treasury as the superior officer of the appellants 
had promulgated a rule beyond his power to make under 
the statute. It was held that the Secretary of the Treas¬ 
ury and the Appraisal Board must keep unthin the stat¬ 
ute under which they got their jurisdiction and that the 
restrictions under which the officials are placed by the 
statute can be enforced by injunction, the court saying: 

*^The secretary and the board mu^t keep within 
the statute, Merritt v. Welsh, 104 U. S. 6S&, which 
goes to their jurisdiction, see Interstate Commerce 
Commission v. Northern Pacific Ry. Co„ 216 U. S. 
538, 544, and we see no reason why the restriction 
should not be enforced by injunction, as it was, for 
instance, in Bacon v. Rutland R, R, Co., 232 U. S. 
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134. Philadelphia Co. v. Stimson, 223 U. S. 605, 
620. Santa Fe Pacific R. R, Co. v. Lane, 244 U. S. 
492. We are satisfied that no other remedy, if there 
is any other, will secure the plaintiffs’ rights.” 

In Santa Fe R. R. v. Lane, Sec*y of Interior, 244 TJ. S. 
492, a hill was brought to enjoin the Secretary of the 
Interior from insisting upon or giving effect to a de¬ 
mand which had been made by him on the complainants 
to make advance deposits to cover the cost of surveying 
certain lands located within the land grants to the rail¬ 
road under former acts of Congress. The lower court 
dismissed the bill. The Supreme Court of the United 
States reversed the ruling of the lower courts and said: 

“We conclude that the provision of 1876, as sup¬ 
plemented by the Act of 1910, gives no warrant for 
demanding of the grantee in a land grant a deposit 
covering the entire cost of surveying a township 
wherein the grantee is entitled to only a part of the 
lands, and that in making such a demand of the 
plaintiff the defendant plainly exceeded his author¬ 
ity. Thn<s, the demand xoas an unauthorized act 
done under color of office, and the defendant properly 
may he eyijoined from insisting upon or giving effect 
to it, unless it be that there is an absence of other 

elements essential to granting such relief. 

• • • • • 

The plaintiff was not required in order to test the 
validity of the demand to permit the ninety days to 
pass and to rely entirely upon defending such suit 
as might he brought hy the Attorney General. On 
the contrary, if the demeund was unalwful, as we 
hold it was, the plaintiff was entitled to sue in 
equity to have the defendant enjoined from insisting 
upon or giving any effect to it. The hazard and em- 
harrassment incident to any other course were such 
as to entitle it to act promptly and affirmatively, and 
of course there was no remedy at law that would he 
as plain, adequate and complete as a suit such as 
this against the defendant.** 

The same rule has been held expressly applicable to 
United States District Attorneys. In Hannah £ Hogg 


V. Cline, 263 Fed. 599, supra, it was held ‘‘wherever 
those officers purport to act under an unconstitutional 
law, or, acting under a constmtional la/w go beyond the 
scope of their power, and an irreparable injury will re¬ 
sult to the plaintiff if the injunction does not issue, such 
officers may be enjoined.’^ 

A very recent case laying down the same doctrine is 
that of Royal Baking Powder Co, v. Emerson, 270 Fed. 
429. In that case the bill was filed against Emerson as 
prosecuting attorney to enjoin a prosecution under a 
state statute for misbranding of foodstuffs, and the court 
said at page 432: 

“It is true that the general rule is that courts of 
equity will not enjoin criminal prosecution. The ex¬ 
ception is that where property rights are involved, 
and it is claimed seriously and in good faith that the 
act of the prosecutor is not authorized by law, equity 
can act. (Citing cases.) 

This lack of legal authority may arise because the 
act is within an invalid statute, or because it is not 
authorized by a valid statute. In either case the 
act is without legal sanction, is not protected by the 
official status of the prosecutor, and can be re¬ 
strained. The complainant alleges a multiplicity 
of threatened prosecutions and irreparable injury 
thereby through destruction of a valuable good will 
in an established trade brand; that such prosecu¬ 
tions are arbitrary, capricious and unreasonable, 
and therefor not within or authorized by the state 
statutes, but violative of appellant’s rights, under 
Amendment 14, Section 8 of Art. 1 and Art. 6 of the 
National Constitution. These contentions are ap¬ 
parently urged seriously and in good faith. They 
support the jurisdiction of the court.” 

In another very recent case, Oertel Go. v. Gregory, 
Dist. Atty. 270 Fed. 789, an injunction was granted 
against the threatened enforcement of certain regulations 
under the Volstead Act as being beyond the scope of the 
authority of the commissioner. The plaintiffs did not 
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contend that the statute was unconstitutional, but merely 
that the officer was proceeding beyond the scope of his 
authority. 

In none of the cases cited above under this heading 
was the constitutionality of the statute even attacked, 
except in the Hannah d Hogg case, and there it was ex¬ 
pressly recognized by the court that equity would have 
jurisdiction if the prosecutor was proceeding beyond 
the scope of his authority, even though the statute was 
constitutional. As appears from the titles of the above 
cases, in many of them an injunction was sought and ob¬ 
tained against United States District Attorneys, re¬ 
straining them from proceeding with criminal prosecu¬ 
tions. 

(c) The appellees (defendants below) were proceed¬ 
ing in the present case beyond the scope of their 
authority. 

It is of course evident that if, as we contend, the Sher¬ 
man Law upon which the indictment here involved was 
based was superseded, so far as the acts charged as 
criminal were concerned, by the enactment of the Lever 
Law and especially Section 25 thereof, then the mere 
return by the grand jurors of such indictment would not 
give the prosecutors any authority to sue out a summons 
in the District Court for the District of Indiana for 
service in the District of Columbia upon the corporation 
appellant, nor would it give the appellees authority to 
institute the threatened removal proceedings against 
the individual appellants. The return of such indict¬ 
ment based upon an inoperative statute would be a void 
act, just as the return of such an indictment based upon 
an unconstitutional statute would be a void act, and 
equity would have the same jurisdiction to restrain 
prosecutors who were proceeding beyond the scope of 
their authority in the former case, as it would have in the 
latter case. 
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It is also obvious that if we are right in the conten¬ 
tion heretofore made, that there is no authority in law 
for the issuance of a summons by the District Court of 
the District of Indiana to the United States marshal for 
the District of Columbia for service upon the corpora¬ 
tion appellant, then the appellees (defendants below) in 
securing the issuance of such summons and in threat¬ 
ening to have the same served upon the corporation ap¬ 
pellant in this district, were acting beyond the scope of 
their authority and should be enjoined. 

We would now call the court’s attention to another 
reason for holding that the appellees (defendants below) 
were acting beyond the scope of their authority in the 
acts which they threatened to perform in the District of 
Columbia against the appellants. 

The District Court for the District of Indiana had no 
jurisdiction over the corporation appellant, which has 
never been an inhabitant of the District of Indiana and 
does not transact business there, and therefore cannot be 
there indicted under the Sherman Law. 

It is expressly provided by Section 12 of the Clayton 
Law that ‘‘any suit, action or proceeding” under the 
antitrust laws (including the Sherman Law) against a 
corporation may be brought not only in the judicial dis¬ 
trict whereof it is an inhabitant, but also in any district 
wherein it may be found or transacts business. 

This provision clearly includes criminal as well as 
civil proceedings. Even a grand jury investigation un¬ 
der the Sherman Law has been expressly held to be a 
“proceeding” under that statute. Hale v. Henkel, 201 
U. S. 43. Section 13 of the Clayton Law uses the same 
phrase, “suit, action or proceeding,” as including crim¬ 
inal proceedings which are therein expressly mentioned. 
It has been uniformly held by the courts in construing 
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the Clayton Law, that the above provision in Section 12 
is exclusive and that there is no jurisdiction over a cor¬ 
poration which is not an inhabitant or cannot be found 
or does not transact business in the district where sued. 
The cases thus far decided are civil cases, but as above 
pointed out the language of the section clearly covers 
criminal, as well as civil, proceedings and therefore the 
reasoning of the courts in these civil courts is equally 
applicable to criminal prosecutions. 

In Frey & Son v. Cudahy Packing Co,, 228 Fed. Rep. 
209, which was a suit under the Sherman Law, District 
Judge Rose in delivering the opinion called attention 
to the usual rule above laid down as to where corpora¬ 
tions can be sued, and referred specifically to the lan¬ 
guage of Section 12 of the Clayton Law. He then said, 
with reference to that section: 

**Congress in designating the district in which the 
suit against a corporation might he brought did not 
materially if at all change the rule which had been 
laid down in a long line of well considered cases. 
Probably in the nature of things it could not. The 
intangible thing, a corporate aggregate, can fairly 
he supposed to he always found in the state which 
gave it being. It may, without obvious unfairness, 
be made suable wherever it chooses to carry on some 
part of its business. But it cannot be said to be 
anywhere else. Persons connected with it may be; 
but, if it is not acting through them at the time, 
they cannot carry it with them. But, so far as cor¬ 
porate defendants are concerned, does not the act 
go as far as there is any reason anyone should want 
it to go I A corporation may he sued under this staU 
ute where it transacts business * • 

The act so construed will for practical purposes 
usually make it unimportant to consider, in con¬ 
nection with liability to suit and to service, any 
question except whether the defendant is doing or 
transacting business in a particidar district, for, 
unless it is, it cannot possibly have any agent who, 
as agent, is therein,** 
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In Southern Photo Maierial Co, v. Eastman Kodak Co,, 
234 Fed. 955, which was also a suit under the Sherman 
Law, District Judge Newman, delivering the opinion, at 
page 956, said: 

‘‘The conclusion to which I have come is this: 
That under Section 12 of the Clayton Act suits may 
he brought in any judicial district whereof the 
corporation is an inhabitant, and also any district 
wherein it may he found, and in addition in any dis¬ 
trict wherein it trayisacts business; the process, of 
course, must be served in the district of which it is 
an inhabitant, or wherein it may be found. The 
purpose of the act was, I think, to give the courts 
jurisdiction in any district of the United States 
where a corporation transacts business, whether in 
the sense of the decisions it is ‘found* there or not, 
and then that service on it may be perfected at its 
home office in the district whereof it is an inhabitant 
or wherein it may be found; that is, ‘found* as pro¬ 
vided in the decisions construing that term.** 

In Venner v. Pennsylvania Steel Co., 250 Fed. 292, a 
suit under the Sherman Law, District Judge Eellstab 
said: * . 

District CourCs jurisdiction is the creaiure of 
the acts of Congress enacted in pursuance of the 
Constitution, and apart from the powers inherent in 
a lawfully constituted judicial tribunal, has no juris¬ 
diction other than that legislatively conferred upon 
iV* 

and held that Section 12 of the Clayton Law deals with 
the venue of proceedings against corporations. 

It has repeatedly been held by the Supreme Court and 
by other federal courts, that it is not due process of 
law under the Fifth and Fourteenth Amendments to 
sue in one district or state a corporation organized under 
the laws of another state when such corporation has not 
come into the former district or state for the purpose 
of doing business therein, and has no property there 
and no qualified agent upon whom process can be served. 
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In Riverside Mills v. Mencfee, 237 U. S. 189, Chief 
Justice White in delivering the opinion of the court and 
dealing with the question whether a corporation could 
be sued in a jurisdiction where it was not transacting 
business, said: 

‘‘Without restating the St. Clair case or the lead¬ 
ing cases which have followed and applied it, we 
content ourselves with saying that it results from 
them that it is indxihiiahly established that the 
courts of one state may not mthoxit violating the due 
process clause of the Fourteenth Amendment, ren¬ 
der a judgment against a corporation organized un¬ 
der the lairs of another state where such corporation 
has not come into such state for the purpose of doing 
business therein, or has done no business therein, 
or has no property therein, or has no qualified agent 
therein upon tvhom process may be served, and that 
the mere fact that an officer of a corporation may 
temporarily be in the state or even permanently re¬ 
side therein, if not there for the purpose of trans¬ 
acting business for the corporation or vested with 
authority by the corporation to transact business 
in such state, affords no basis for acquiring juris¬ 
diction or escaping the denial of due process under 
the Fourteenth Amendment which would result from 
decreeing against the corporation upon a service 
had upon such an officer under such circumstances/’ 

In St, Louis S, W, Ry. v. Alexander, 227 U. S. 218, it 
was held that the same doctrine expressly applied to fed¬ 
eral courts and that suit under the Carmack Amend¬ 
ment to the Interstate Commerce Law could not be in¬ 
stituted in a district where the defendant carrier was 
neither a resident or transacting business. See also; 

Goldey v. Morning Nexus, 156 U. S. 518. 

Noel Construction Co, v. George W, Smith <& 
Co,, 193 Fed. 492. 

in which it was frankly stated by the court that there 
were greater difficulties in the way of getting jurisdic¬ 
tion over a corporation than there were in obtaining 
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jurisdiction over an individual. The court said, at page 
495: 

‘‘It may be conceded that Congress did not in¬ 
tend to make it harder for a plaintiff in his own 
district to sue a corporate than an individual de¬ 
fendant. Nevertheless, it is hard. Prom the nature 
of things it must be. * * *A corporation is always 
to be found in the district in which it is chartered. 
* * * It is absent from all other districts in tvhich 
it does not in any sense tratisact business.** 

It is obvious, therefore, that the Indiana prosecutors 
were proceeding altogether beyond the scope of their 
authority in instituting this criminal case against the 
National Coal Association in Indiana where it is not an 
inhabitant, does not transact business and cannot be 
found. 

2. A suit against a federal official to restrain his pro- 
ceeding beyond the scope of his authority is in no sense 
a suit against the United States, 

This was expressly so decided in the case of Philadel¬ 
phia Co, V. Stimson, 223 U. S. 605, supra. In that case, 
Mr. Justice Hughes said: 

“The suit rests upon the charge of abuse of power 
and its merits must be determined accordingly; it 
is not a suit against the United States,** 

The cases cited above, where Secretary Lane and 
other government officials were enjoined from proceed¬ 
ing beyond the scope of their authority, show conclusive¬ 
ly that a suit of this kind can be maintained against 
an official of the federal government and the same doc¬ 
trine has been applied to state officials. See: 

Ex parte Young, 209 U. S. 123. 

Rost V. Van Deman, 240 U. S. 342. 

Truax v. Raich, 239 XT. S. 33. 

It appears, therefore, that the other ground stated 
in the motion to dismiss, to the effect that this is a suit 
against the United States, cannot be sustained. 
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IV. 

THE DIFFEKENT REMOVAL PROCEEDINGS WHICH THE AP¬ 
PELLEES (DEFENDANTS BELOW) THREATEN TO INSTI¬ 
TUTE AGAINST THE INDIVIDUAL APPELLANTS IN THE 
SEVERAL DISTRICTS WHERE THEY RESIDE RESPEC¬ 
TIVELY WILL INVOLVE STTBSTANTIALLY THE SAME 
ISSUES OF LAW AND FACT AND WILL RAISE MOST OF THE 
QUESTIONS PRESENTED ON THE PRESENT RECORD. ALL 
OF THESE PROCEEDINGS CAN BE FINALLY DETERMINED 
IN THE PRESENT SUIT, AND THE SUPREME COURT OF THE 
DISTRICT SHOULD, THEREFORE, HAVE TAKEN JURISDIC¬ 
TION OF THIS CAUSE FOR THE PURPOSE OF PREVENTING 
MULTIPLICITY OF PROCEEDINGS AND VEXATIONS AND 
OPPRESSIVE LITIGATION. 

It appears from the allegations of the bill of com¬ 
plaint that the threatened removal proceedings against 
Wentz in Philadelphia, Morrow in Washington and 
Couffer in Chicago, will all involve substantially the 
same facts, inasmuch as these individuals are all ob¬ 
viously included among the defendants named in the 
indictment because of their official connection with the 
corporation appellant. In each of these proceedings it 
will, therefore, be necessary to present fully the evi¬ 
dence with reference to the historv and activities of 
the corporation appellant. 

The bill of complaint shows how impossible it will be 
to produce in each of these several proceedings all the 
pertinent and material evidence bearing on the question 
of probable cause, and further shows that under the bill 
of complaint here pending the question as to whether 
there is probable cause to believe the corporation appel¬ 
lant or either of the individual appellants guilty of any 
such offense as is charged in the indictment pending 
in the District of Indiana, can be fully heard, and by 
the process of subpoena issuing out of this court all 
pertinent and material evidence can be secured. 
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It is obvious that if these removal proceedings are 
to go on separately in the different jurisdictions named, 
there will be a multiplicity of suits amounting to oppres¬ 
sive and vexatious litigation, and that the time and 
energy of the courts, as well as of all the parties in¬ 
volved, will be conserved by consolidating all of these 
proceedings with the present cause and determining in 
this suit whether there is any probable cause against 
any of the appellants. 

V. 

THE APPELLANTS HAVE NO ADEaiJATE EEMEBY AT LAW 
FOR THE THREATENED WRONOS COMPLAINED OF IN THE 
BILL OF COMPLAINT AND THEIR PROPERTY RIGHTS ARE 
INVOLVED. 

A. 

BEFOBE A COUBT OF EQUITY SHOULD DECLINE JUBISDIG- 
TION ON THE GBOUND THAT THEBE IS A BEMEDY AT 
LAW, IT MUST APPEAB THAT SUCH BEMEDY AT LAW WAS 
AS COMPLETE AND ADEQUATE AS THE BEMEDY IN 
EQUITY. 

St, Louis-San Francisco Ry, Co,, v. McElvauit 
253 Fed. 123. 

Section 723 Revised Statutes. 

Ex parte Young, 209 U. S. 123. 

B. 

THE COBPOBATION APPELLANT HAS NO BEMEDY WHATSO> 
EVEB, OTHEB THAN THIS SUIT IN EQUITY, TO PBOTECT 
ITS AFOBESAID CONSTITUTIONAL BIGHTS. 

We have already shown that, with regard to the cor¬ 
poration appellant, it not only appeared that no ade¬ 
quate remedy could be obtained, except by this equitable 
proceeding, but indeed that no remedy whatsoever was 
open for the protection of its constitutional right to a 
hearing on probable cause before it could be required to 
appear and plead in the District of Indiana. 
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C. 

THE BIOHT OF THE COBPOBATION APPELLANT TO CON¬ 
TINUED EXISTENCE AND TO CAEBY ON ITS BUSINESS 
IS A PBOPEETY EIGHT, AND SUCH EIGHT IS THEEAT- 
ENED BY THE APPELLEES (DEFENDANTS BELOW). 

The allegations of the bill of complaint, setting forth 
the irreparable injury to the corporation appellant in 
case the relief prayed for is not granted, are very full 
and all of the allegations of fact therein set forth are 
admitted by the defendants’ motion to dismiss. It there¬ 
fore appears on the present record that if relief by in¬ 
junction is not granted, the corporation appellant will 
be deprived of the support of its members and be in 
effect obliged to dissolve. That such an injury is of 
the type of irreparable damage which appeals particu¬ 
larly to a court of equity, is shown by many of the au¬ 
thorities above cited, including: 

Weed & Co. v. Lockwood, U, S. Dist. Atty,, 255 
U. S. 104. 

Kinnane, U, S. Dist. Atty., v. Detroit Creamery 
Co., et al., 255 U. S. 102. 

Same case, 264 Fed. 845. . 

Lamhorn v. McAvoy, U. S. Dist. Atty., 265 Fed. 
944. 

Indeed, the allegations in the present bill of complaint 
are very similar to those found in the bills filed in these 
cases, especially the one filed in the Kinnane case, supra. 
That a property right of a character which equity will 
protect may be of the kind here set forth, further ap¬ 
pears from such authorities as: 

International News Service v. Associated Press, 
248 U. S. 215. 
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CONCLUSION. 


We have shown, as we would submit, that the corpo¬ 
ration appellant has a constitutional right to preliminary 
hearing on probable cause and that it will be deprived 
of such right unless the relief prayed for in the bill of 
complaint is granted; that the appellees are threatening 
to proceed against said appellant in unlawful manner 
in this district; and that upon these and other grounds 
the bill of complaint discloses a case entitling the appel¬ 
lants to equitable relief. We therefore ask that the 
decree of the Supreme Court of the district dismissing 
the bill be reversed with directions to entertain the same 
and grant the relief prayed for. 

Kespectfully submitted. 


Rush C. Butter, 

E. Barratt Prettyman, 

Solicitors for Plaintiffs, 


Stephen A. Foster, 

Of Counsel, 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF AND ARGUMENT ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 

Appellants, the National Coal Association and John 
D. A. Morrow, on February 25, 1921, were indicted in 
the United States District Court for the District of 
Indiana, for violating certain provisions of the act of 
Congress of July 2, 1890, commonly known as the 
Sherman Act, the precise charge in the first four 
counts being that of conspiracy to restrain trade and 
commerce and to monopolize trade and commerce, 
and the fifth count being a charge of monopoly. 
These defendants are joined in the indictment with 
various other defendants residing in Indiana and 




elsewhere. It is charged in the bill of complaint that 
various of the defendants are about to enter and 
begin proceedings for removal of these plaintiffs to the 
district of Indiana for trial on the indictment, by 
arresting the individual plaintiff and causing him to 
appear before a United States Commissioner for 
hearing on removal proceedings, and by the issuance 
and service of summons on the corporate plaintiff. 
This action is to enjoin the officers of the Government 
having charge of this prosecution and the official duty 
of the issuing and serving of writs of process from 
carrying out their official duties in that regard. There 
being no dispute as regards the service of process 
upon the individual appellant, the argument on this 
appeal turns upon the question of the rights of the 
corporate appellant in this case. 

Appellants^ brief states that the principal questions 
which are presented for decision in this case are: 

First. Has a corporation a constitutional 
right to preliminary hearing on probable 
cause before it can be forced to appear and 
defend in a United States District Court for 
another district? 

Second. Can a United States District Court 
of a district where a ‘corporation neither 
resides nor transacts business issue its sum¬ 
mons direct to a marshal of this district for 
service on a corporation doing business here? 

Third. Did the enactment of the Lever law, 
and especially section 25 thereof, creating a 
complete system of regulation and control 
over the coal industry, supersede, so far as 




those enaged in that industry are concerned, 
the provisions of the Sherman law? 

We will, therefore, proceed to answer these three 
propositions submitted by the appellants, with 
simply a reference to the other issues involved, which 
are too well settled to permit of question, and which 
may be briefly stated as follows: 

(a) The United States may not be sued except 
upon its own consent. 

(h) This consent must be given by statute. 

(c) A criminal suit in the Federal courts must be 
brought in the name of the United States, and can 
only be brought by the United States attorney. 

(d) A suit in equity to enjoin the United States 
attorney from instituting criminal proceedings under 
a statute against the United States is manifestly a 
suit against the United States. 

(e) In such a case the United States is sued as 
effectively as if it were a defendant by name. 

Jacob Hoffman Brewing Company v. McEl- 
ligott, 259 Fed. 525. 

The only exception to the above rule is where 
property rights are invaded and the statute in ques¬ 
tion is unconstitutional. In such a case the United 
States attorney, when instituting criminal proceed¬ 
ings under a void statute, is regarded as not repre¬ 
senting the United States in his official capacity but " 

» 

as acting individually. 



ABOUMENT. 


I. 

A corporation has no constitutional right to pre¬ 
liminary hearing on probable cause before it may be 
forced to appear and defend in a United States Dis¬ 
trict Court for another district. 

The entire burden of appellants^ argument upon 
this point, which appears to b-e the only one seriously 
relied upon, centers around sections 716 and 1014 of 
the Revised Statutes and certain United States cases, 
chief among which is Tinsley v. Treatj 205 U. S. 20. 
The above-named sections are therefore set out in 
full, as follows: 

Sec. 716. The Supreme Court and the Cir¬ 
cuit and District Courts shall have power to 
issue writs of scire facias. They shall also 
have power to issue all writs not specifically 
provided for by statute which may be neces¬ 
sary for the exercise of their respective juris¬ 
diction and agreeable to the usages and princi¬ 
ples of law. 

Sec. 1014. For any crime or offense against 
the United States, the offender may, by any 
justice or judge of the United States, or by any 
commissioner of a circuit court to take bail, or 
by any chancellor, judge of a supreme or 
superior court, chief or first judge of common 
pleas, mayor of a city, justice of the peace, or 
other magistrate, of any State where he may 
be found, and agreeably to the usual mode of 
process against offenders in such State, and at 
the expense of the United States, be arrested 


and imprisoned, or bailed, as the case may be, 
for trial before such court of the United States 
as by law has cognizance of the offense. 
Copies of the process shall be returned as 
speedily as may be into the clerk^s office of 
such court, together with the recognizances of 
the witnesses for their appearance to testify 
in the case. And where any offender or wit¬ 
ness is committed in any district other than 
that where the offense is to be tried, it shall be 
the duty of the judge of the district where 
such offender or witness is imprisoned season¬ 
ably to issue, and of the marshal to execute, a 
warrant for his removal to the district where 
the trial is to be had. 

Sections 738 and 739 of the Revised Statutes 
provide a method by which a defendant in a civil 
suit in a United States court may be brought 
before the court; but this is a criminal proceed¬ 
ing, and these statutes do not apply. Congress 
has not enacted any special legislation with 
reference to the issuance and service of process ' 
upon corporations in criminal cases. Section 716 
of the Revised Statutes was enacted in 1789, and 
stands now as amended in 1793. The language 
used is broad and general. It seems apparent that 
it was intended to cover all cases not otherwise 
specifically provided for. On the other hand, sec¬ 
tion 1014 of the Revised Statutes is obviously a 
bail statute applicable to individual defendants 
only. When an individual is arrested in one juris¬ 
diction to appear in another, he has the privilege 







of appearing before a United States commissioner 
or other official mentioned in said statute to have a 
preliminary hearing or to give bond for his appear¬ 
ance at such hearing at a future date. It is then 
open to the individual defendant to show want of 
probable cause, and thereupon the court or official 
must rule accordingly. 

If the individual defendant fails to show want of 
probable cause, it is obvious that he must be re¬ 
moved bodily (either voluntarily _ under bond, or 
involuntarily in custody) to the district wherein 
the trial is to be had. When service is made on a 
corporation, however, it may appear by attorney. 
It can not ‘‘be arrested and imprisoned or bailed. 
It can, through its attorney, plead guilty or not 
guilty, as the case may be. 

The corporate appellant in this case can go into 
Indiana by attorney and present in that court pre¬ 
cisely the same questions that they desire to raise 
here. 

This distinction is clearly set forth in the case 
of United States v. The Standard Oil Company of 
Indiana^ 154 Fed. 728, wherein it is held: 

There are three questions before the court 
for consideration, as follows: First, has this 
court jurisdiction or authority to issue process 
or summons for the defendant to the District 
of Indiana? * * * It is well here to state 
the facts of the case. On the 17th day of 
October, 1906, the grand jury for the Eastern 
Division of the Western District of Tennessee 













7 

returned into court an indictment against the 
Standard Oil Company, in which it was charged 
that the defendant company, in the Eastern 
Division of the Western District of Tennessee, 
and within the jurisdiction of this court, did 
knowingly accept and receive from the Illinois 
Central Railroad and the Southern Railway 
concessions in respect to the transportation of 
certain property of the defendant company 
moved in interstate commerce. It was found 
the defendant company had no place of busi¬ 
ness in this State, and had no officer or agent 
in the district on whom process could be 
served. A summons was issued by this court, 
addressed to the marshal for the District of 
Indiana, commanding him to summon the 
defendant to appear on the fourth Monday in 
April, 1907, to answer the United States on the 
indictment which had been found. The 
summons came to the hands of the United 
States marshal for the District of Indiana, 
who executed the same. To this service 
■ the defendant company filed a motion to quash 
in which it is claimed that at the time of the 
finding of the indictment, and at the time of the 
alleged commission of the offenses set out in 
the different counts in the indictment, and 
at the time process was served, the defendant 
was a foreign corporation incorporated under 
the laws of the State of Indiana and was a 
resident of the State of Indiana, and not a 
resident or citizen of the State of Tennessee, 
and that it had no agents, nor had it any es¬ 
tablished agency or place of business in the 
State of Tennessee, nor within the territorial 


jurisdiction of this court, and at the time proc¬ 
ess was served it had no agent or representa¬ 
tive in the State of Tennessee upon whom 
service of process could be executed. The 
written motion sets up that this court had no 
power to issue the summons addressed to the 
United States marshal for the District of 
Indiana, as stated above. 

For the purposes of this decision, it must 
be admitted that the defendant company com¬ 
mitted in this district the offenses charged in 
the indictment. The question therefore re¬ 
solves itself into this: The defendant having 
committed the offenses in this district, and an 
indictment having been found against it, and 
there being no officer, agent, or representative 
of the defendant company in this district' on 
whom process can be served, has this court the 
power to issue a summons to the District of 
Indiana, where the defendant corporation was 
chartered, for the purpose of commanding it 
to appear in this district to answer the indict¬ 
ment. Or, to put it in another shape, the de¬ 
fendant claims that, though it has committed 
offenses in this district, yet since no officer, 
agent, or representative can be found in this 
district on whom to serve process, it can not 
be brought before the court and made to 
answer for the crimes charged in the indict¬ 
ment. 

Section 1014 of the Revised Statutes pro¬ 
vides the method by which a natural person 
who may be indicted in the United States 
courts may be brought from another district 
to the district wherein he is indicted for trial. 
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But this statute is not effective here. This 
defendant is a corporation. It can not be 
taken into custody and required to execute 
bond for its appearance, nor on its refusal or 
failure to do so be committed to jail. Indeed 
it can only appear before the court through 
its agent or attorney. 

In Bishop^s New Criminal Procedure, section 
950a, paragraph 3, it is said: 

corporation is an intangible creature of 
the law, which can not be seized and held, or 
imprisoned, or hung like a human being. 
Therefore the only method for obtaining the 
necessary control of it is by notice served on 
its proper officer and steps to force it to appear 
by attorney. For without an appearance there * 
can be no sentence; judgment by default being 
unknown in criminal cases. 

Since this defendant can not be arrested and 
brought within the territorial jurisdiction of 
the court, as in the case of a natural pereon, 
of necessity it must be brought by summons, 
if the court obtains jurisdiction of it, unless it 
shall voluntarily appear. U. S. v. John Kelso 
Co.j D. C., 86 Fed. 304; U. S. v. Correspond¬ 
ence Schooly D. C., 125 Fed. 94 . * * * 

Since Congress has not specifically provided 
for the issuance of the writ, nor the method 
of bringing defendants before the court in this 
character of cases, and since it is necessary 
that such writ issue to enable this court to 
exercise its jurisdiction, and since the issuance 
of such writ is agreeable to the usages and ^ 
principles of law, I think that the process in 
this case is authorized by sec. 716, Rev. St. 
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Again, in United States v. Virginia Carolina Chem¬ 
ical Companyy 163 Fed. 66, the court said: 

The indictment in this case is found under 
the Sherman antitrust law. The defendants 
are corporations and individuals, numbering 
about 60. * * * 

Motions to quash the summonses are made 
by the corporation defendants which are 
citizens and residents of States other than 
Tennessee and have no agents or place of 
business in Tennessee. The motions are based 
upon the ground that defendants are foreign 
corporations and have no agents or other 
representatives within the State of Tennessee 
upon which summons could be legally served, 
and that summonses, issued to the States of 
their respective residences and citizenship, 
and there served, were without authority of 
law, and that this court has no jurisdiction 
over them. 

This precise question was before me in the 

case of United States v. Standard Oil Company 
♦ * ♦ 

It is respectfully but earnestly insisted for 
the defendants that the conclusion in that 
case is erroneous, and several cases are cited 
to sustain that contention. 

A careful examination of these cases dis¬ 
closes that the question therein decided was 
that the court, having no jurisdiction of the 
subject matter of a controversy, could not, 
by virtue of section 716, Revised Statutes, 
acquire and exercise jurisdiction by the issu¬ 
ance of a writ of mandamus and cause the 
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same to be served upon the party whom it 
was sought to force to do some act, the refusal 
or failure to do which being the subject of 
complaint. 

II. 

Can a United States District Court of a district 
where a corporation neither resides or transacts * 
business issue its summons direct to the marshal of 
this district for service.on a corporation doing busi¬ 
ness here? 

While the above question has been treated sepa¬ 
rately in appellants^ brief, it is so treated for the reason 
that the cases cited in the brief under the first ques¬ 
tion, such as Tinsley v. Treaty 205 U. S. 20, have to do 
solely with individual defendants, and appellants 
attempt, under the second question, to extend the 
doctrine therein laid down to corporations defendant. 

The opinions set forth above, however, deal with 
corporations defendant, and cover both the first 
and second questions raised in appellants^ brief. 

III. 

Did the enactment of the Lever law, and especially 
section 25 thereof, creating a complete system of 
regulation and control over the coal industry, super¬ 
sede, so far as those engaged in that industry are 
concerned, the provisions of the Sherman law? 
(Rec. 6.) 

In dealing with the above question, it should be 
kept in mind that the Lever Act was approved 
August 10, 1917, as a war-time control measure, and 


not as an antitrust statute regulating the private 
control of business. 

Section 1 of the Lever Act provides: 

That by reason of the existence of a state of 
war it is essential to the national security 
and defense, for the successful prosecution of 
the war, and for the support and maintenance 
of the Army and Navy, to assure an adequate 
supply and equitable distribution, and to 
facilitate the movement of foods, feeds, fuel, 
including fuel oil and natural gas, and 
* * * equipment required for the actual 
production of foods, feeds, and fuel, hereafter 
in this act called necessaries; to prevent, 
locally or generally, scarcity, monopolization, 
hoarding, injurious speculation, manipula¬ 
tions, and private controls affecting such 
supply, distribution, and movement; and to 
establish and maintain governmental control 
of such necessaries during the war, * * ♦ 
The President is authorized to_ make such 
regulations and to issue such orders as are 
essential effectively to carry out the pro¬ 
visions of this act. 

Again, section 9 of said act states: 

That any person who conspires, combines, 
agrees, or arranges with any other person (a) 
to limit the facilities for transporting, pro¬ 
ducing, manufacturing, supplying, storing, or 
dealing in any necessaries; (b) to restrict the 
supply of any necessaries; (c) to restrict the 
distribution of any necessaries; (d) to prevent, 
limit, or lessen the manufacture or production 
of any necessaries in order to enhance the 
price thereof shall, upon conviction thereof, be 




fined not exceeding $10,000 or be imprisoned 
for not more than two years, or both. 

And section 25, which deals particularly with the 
fuel situation, provides that the President may fix 
the price of fuel and regulate '^the method of produc¬ 
tion, sale, shipment, distribution, apportionment, or 
storage thereof among dealers and consumers, domes¬ 
tic or foreign; said authority and power may be ex¬ 
ercised by him in each case through the agency of 
the Federal Trade Commission during the war or for 
such part of said time as in his judgment may be 
necessary. It further provides that if any producer 
or dealer fails to conform to such regulation, the 
President may requisition and take over said plant 
or business, allowing suitable compensation. It also 
provides for regulations for the employment, control, 
and compensation of employees in such business and 
for the purchase by the United States of any or all 
fuel necessary in the emergency, etc. 

The distinction—one might even say the contrast— 
between the above provisions and those of the Sher¬ 
man Antitrust Act is obvious. The latter provides: 

Sec. 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several States, or with foreign nations, is here¬ 
by declared to be illegal. Every person who 
shall make any such contract or engage in any 
such combination or conspiracy shall be 
deemed guilty of a misdemeanor, etc. (Italics 
supplied.) 

Sec. 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 



spire with any other person or persons to 
monopolize any part of the trade or commerce 
among the several States, or with foreign 
nations, shall be deemed guilty of a misde¬ 
meanor, etc. (Italics supplied.) 

Sec. 3. Every contract, combination in form 
of trust or otherwise, or conspiracy, in restraint 
- of trade or commerce in any Territory of the 
United States or of the District of Columbia, 

* * * is hereby declared illegal. Every 
person who shall make any such contract or 
engage in any such combination or conspiracy 
shall l)e deemed guilty of a misdemeanor 

* ♦ *. (Italics supplied.) 

The only provision of the Lever Act which might 
seem to be in conflict with or to supersede the pro¬ 
visions of the Sherman Act is to be found in section 
26 thereof, which holds: 

That any person carrying on or employed 
in commerce among the several States, or with 
foreign nations, or with or in the Territories 
or other possessions of the United States in 
any article suitable for human food, fuel, or 
other necessaries of life, who, either in his 
individual capacity or as an officer, agent, 
or employee of a corporation or member of a 
partnership carrying on or employed in such 
trade, shall store, acquire, or hold, or who shall 
destroy or make away with any such article 
for the purpose of limiting the supply thereof 
to the public or affecting the market price 
thereof in such commerce, whether tempo¬ 
rarily or otherwise, shall be deemed guilty of 
a felony * * 

and the above section expressly provides: 
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* * * Nothing contained in this section 
shall be construed to repeal the act entitled 
An act to protect trade and commerce 
against unlawful restraints and monopolies/^ 
approved July second, eighteen hundred and 
ninety, commonly known as the Sherman 
Antitrust Act. 

Harry A. Garfield was appointed Fuel Adminis¬ 
trator soon after the passage of the Lever Act. 
Price-fixing orders of the Fuel Administrator were 
suspended January 31, 1919, and were reinstated by 
Executive order on October 31, 1919, and continued 
up to April 1,1920, when they were finally suspended. 
Thus, since April 1, 1920, the coal industry has been 
entirely free of any such Federal regulation. 

It is obvious from the above that when the National 
Fuel Administration ceased to function there were no 
further restrictions upon prices, and operation and 
distribution were again placed unreservedly in the 
hands of the operators. So far as this matter is 
concerned, everything went back to normal at that 
time. 

The indictment in this case sets forth the fact that 
the acts with which defendants are charged occurred 
about the first of April, 1919. However strong, 
therefore, might be the contention that section 25 of 
the Lever Act might render inoperative or modify 
certain provisions of the Sherman antitrust law, it is 
obvious that such was not the case at the time the 
acts in question were alleged to have been committed. 
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Repeals by implication are not favored. As said 
by the Supreme Court of the United States in the 
case of Frost v. WeniCy 157 U. S. 46: 

It is well settled that repeals by implication 
are not to be favored. And where two stat¬ 
utes cover, in whole or in part, the same 
matter, and are not absolutely irreconcilable, 
the duty of the court—no purpose to repeal 
being clearly expressed or indicated—is, if 
possible, to give effect to both. In other 
words, it must not be supposed that the legis¬ 
lature intended by a later statute to repeal a 
prior one on the same subject, unless the last 
statute is so broad in its terms and so clear 
and explicit in its words as to show that it was 
intended to cover the whole subject, and, 
therefore, to displace the prior statute. 

It is respectfully submitted that the Lever Act is 
not so broad in its terms and so explicit in its words 
as to show an intention to displace the prior statute. 
The dissimilarity between the two statutes is so great 
as to warrant only the conclusion that Congress, by 
the passage of the Lever Act, did not intend to repeal 
the Sherman antitrust law. 

CONCLUSION. 

It is respectfully submitted that the decree of the 
court below dismissing the bill of complaint should 
be affirmed. 

Respectfully submitted. 

« • 

Peyton Gordon, 

United States Attorney, 
Vernon E. West, 
Assistant United States Attorney, 
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